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I. BACKGROUND

A. The State of California (“State”™), en behalf of the Department of Toxic
Substances Controlv (“DTSC”), and the City of San Bernardino (“City”) filed complaints against
the United States, Department ef the Army (“Army”) in 1996, pursuant to, inter alia, Section 107
of the Comprehenéive Environmental Response, Compensation and Liabi‘lity- Act (“CERCLA”),
42 U.S.C. § 9607. DTSC and the City in their complaints seek, inter alia, reimbursement of costs
incurred and te be incurred at the Newmark Ground;Nater Contamination Superfund Site,
together with accrued interest. DTSC also seeks natural resource damages for resources under |
the trusteeshlp of DTSC In thelr complamts later consohdated by the Court, DTSC and the C1ty
alleged that the Army ] World War Il-era operations at the former San Bernardino Engineering
Depot, commonly referred to as the fonner “Camp Ono,” a Fermerly Used Defense Site located .
in San Bernardino, California, caused or contributed to _the groundwater contamination at the
Newmark Groundwater Contamination Superfund Site. The groundwater is principally
contaminated with tetrachloroethylene (also known as perchloroethylene er “PCE”),
trichloroethylene (“TCE”), and Freon 11 and 12. The actions filed by DTSC and the C1ty have
been stayed by this Court by orders dated December 23 1999, October 12, 2000 May 24,2001,
November 26, 2001, July 30, 2002, March 21, 2003 and October 7, 2003 to enable_ these parties
to resolve their claims pursuant to this Consent Decree. DTSC’s case is styled State of
California, on behalf of the Departrnent of Toxic Substances Control v. United States, etal, CV

96-5205 (MRP), and the Cif‘j’s case is styled City of San Bernardino, Municipal Water

Department v. United States, et al., CV 96-8867 (MRP).

B. The United States of America (“United States™), on behalf of the Administrator of

the United States Environmental Protection Agency (“EPA”), alleges that it has claims against
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the City, which claims could be asserted in this or another action as direct claims, counterclaims
or otherwise. The claims on behalf of EPA include claims for: (1) reimbursement of costs
incurred or to be incurred by EPA for interim response actions at the Newmark Groundwater

Contamination Superfund Site, Newmark Operable Unit and Muscoy Operable Unit,

v(respectively,"‘Newmark OU” and “Muscoy OU” and collectively “the Site”) in San Bernardino,

Califomia; together with accrued interest; and (2) performance of studies and response work at
the Site consistent with“ the National Contingency Plan, 40 C.F.R. Part 300 (as amended)
(“NCP”). The United States’ claims also include a claim for performance of certaip response
work at thé Source Control Operable Unit (“Sourqe Control OU”) and otherwise in connection
with the Newmark Groundwater Contamination Superfund Site. The Parties agree that the

United States on behalf of EPA is an appropriate party plaintiff pursuant to Fed. R. Civ. P. 19

and 24.

C. The City denies the allegations advanced against it on behalf of the Army in this
litigation and the allegations that could be advanced againstitin a counterclaim or otherwise on
behalf of EPA as se.t forth in Paragraph B. The United States has denied the allegations of the
City’s and DTSC’s complaints. The paﬁies to this Consent Decree (“Parties”) do not admit any
.liability arising out of the tfansactions or occurrences alleged in the complaints.

EPA Response Actions

D..  OnJune9, 2000, in acéorc_lance with the NCP aﬁd Section 121(£)(1)(F) of

CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the State, the City, the Army and other

|| parties regarding implementation of the interim remedial actions at the Newmark OU and the

Muscoy OU and invited these parties to participate in negotiations to resolve their respective

claims.

Consent Decree ‘ 3-
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E. - In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the Department of thé Interior on October 22, 2001, and the
California Resources Agency, the California Department of Fish and Game, the California State

_Wafer Resources Control Board and the California Environmental Protection Agency on

“October 24, 2001, of these negotiations regarding the release of hazardous substances that may

have resulted in injufy to natural resources under federal or State trusteeship and encouraged fhe
trustees to participate in the negotiation of this Consent Decree.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the.
Newmark Groundwater Contamination Superfund Site on the NationalvPrioritie\:s List (“NPL”),
set forth at 40 C.F.R. Part 300, Appendix B, by publication ir; the Fecieral Register on March 31,
1989, 54 Fed. Reg. 13296, 13301.
| G. In res;ponsg to a release or a substantial threat of a release of a hazardous
substance(s) at-or ﬁ‘om the Newmark Groundwater Contamination Superfund Site, EPA
commen‘ced a Remedial Inyestigaﬁon (“RI”) focusing on the Néwmark OU in late 1990. EPA
expanded the RI to include the Mﬁscoy OU in September 1992.

H. EPA completed the RI and Feasibility Study (“RI/FS”) pursuant to 40 C.F.R.

§ 300.430, foif the NeWmark ouU in March'l 993 and the RI/FS for the Muscoy OU in Decembér
1994. o |

| L Pursuant to Section 117 of CERCLA, 42 U.S.C. §_-961A7,>EPA published hqtice of
the completion of the FS and bf the Proposed Plan for interim remedial action at the NewAmarkv
OU in March 1993 in the form of a:1 faét sheet distributed to all persons on EPA’s mailing list for
the Newrharl; Su;ierﬁmd Site. EPA also issued a press release on March 17, 1993> to announce

the release of the Proposed Plan to the public and published notice of the availability of the
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Proposed Plan gx;d ;)f a public meeting in the San Bernardiﬁo Sun on March 18, 1993. EPA
provided an opportunity for written and oral comments from the public on the Proposed Plan for
interim remedial action at the Newmark OU. EPA extended the initial 30-day (thirty-day) notice
peﬁod by 45 (forty—ﬁ{/e) days in response to réquests from members of the public. The public
comment period closed on May 5-, 1993. A copy of the transcript of the public meeting on
April 14, 1993 is available to the public as part of the administrative record upon wh-ic‘h the
Regional Administrator based the selection of the inteﬁm remgdiél action at the Newmark OU. |
1. : A Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of,the FS and of the Proposed Plan for interim remedia} action at the Muscéy QU_
in December 1994 in the form of a fact sheet distﬁbuted td all persons on EPA’s mailing list for
the Newmark Superfund Site. EPA also issued a press release on December 16, 1994 to
announce the release of the Proposed Plan to th_e public ana published notice of the availability of
the Prdposed Plan and of a public meeting in the San Bernardino Sun on December 14, 1994.

EPA provided an oppertunity for written and oral comments from the public on the Proposed

Plan for interim remedial action at the Muscoy OU. EPA extended the initial 30-day (thirty-day)
| notice period to more than five weeks to accomrhodaté- the holiday season; no requests for

; extensions were received from the publi'c_. The public comment period closed on January 29, -_

1995. A copy of the transcript ;_of the publié meeting on January 20, 1995 is available to the

public as part of the administrative record ilpon which the Regional Administrator based the

K The decisions by EPA on the interim remedial actions to be implemented at the
Site are embodi\ed in the Newmark OU Record of Decision (“Newmark ROD”), executed on

August 4, 1993, and in the Muscoy OU ROD (“Muscoy'lROD”), éx_ecuted on March 24, 1995

'Consent Decree " -5~
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(collectively, “Interim Remedial Actions”), on‘ both of which the State had a reasonable

opportunity to review and comment and on which the State has given its concurrence. The
Newmark and Muscoy RODs include EPA's explanation for any significant differences between
the RODs and the Proposed Plans as well as a responsivéhess suminary-rclating to the public |
comments. Notices of fhe ﬁnai plans were published in accordance with Section 117(b) of
CERCLA. The Newmark ROD requifes extractionh(.)f contaminated groundwater from the
Newmark OU, treatrnent of the contaminated groundwater to meet all State and federal
requirerhents_ for drinking water; and delivery of the treateci groundwater to the City for
divstr'ibution' to thevpublic through its potable water supply system, or in the alternative, recharge
to the aquifer. The Muscoy ROD requires extraction of contaminated groundwater from the .
Muscoy OU, treatment of the contaminated groundwater to meet all State and federal
requirements for drinking water, and delivery of the treated groundwater to the City for‘
distribution to the public through its potable water. supply system, or in the alterﬁative, r¢charge
to the aquifer. Construction of the Newmark OU extraction and treatment system was completed
in October, 1998. Construction of the Muscoy OU extraction And treatment system is antivcipate‘d
to be complete in 2004.

L. Purshant to Section 104(c) of CERCLA, 42 U.S.C. § 9604(c), EPA and DTSC
ﬁave entered into State Superfund Contracts (“SSC’s”) for the Newmark and Muscoy OUs.
Und’et the SSC’s, EPA provides ninety per cent (90%) of the funding_nec;essary for
implement;tion of the Intenm Remedial Actions apd the first ten years of operation and
maintenance (“O&M”) for the Newmark and Muscoy OUs and DTSC provides ten per cent

(10%) of those cdsts. On September 18, 1995, EPA and the City entered into a Cooperative

It Agreement for the City to perform certain construction activities and the O&M for the Newmark

Consent Decree - -6-
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OU. The City eurrently performs O&M on the Newmark OU extraction and treatment system |

and accepts the treated groundwater, which complies with applicable federal and State standards

and permit limits, into its potable water supply system. The costs incurred by the City to

implement the Work under the Cooperative Agreement have been paid by EPA (90%) and DTSC
(10%). On August 6, 1996, the Cooperative Agreement was amended to include the City’s
performance of certain aspects of the Interim Remediat Action for the Muscoy OU, i.e., .
construction of the Muscoy OU extraction systern,_ performance of the O&M on the Muscoy
extraction and treatment system, and acceptance of the treated water, which complies With
applicable federal and stote standards and permit limits, from the Muscoy treatment system. The
Muscoy OU is currently in the remedial design and construction phzise. EPA currently performs
the lead oversight function for_the Site. The City has performed its work under the Cooperative
Agreement under the oversight of EPA’s assigned Remedial Project Manager.

M. The City is a charter City under California law. As part of its duties and powers,
its Municipal Water Department and its predecessors supply water to its residents. Pursuant to
California law, the City is empowered to enact ordinances to protect the quality of underground ’
water. | |

| N. EPA has published notiee of a proposed Explanation of Significant ~Differences ,
(“ESD”) in a local newspaper of generat circulation and sought public comment on the proposed
ESD. The ESD is attacned as Appendix I to this Consent Decree. The ESD provides for the
imposition of institutional céntfols to assure that the Newmark and _Mnscoy treatment systems.
remain effective in meeting the objectives of inhibiting the migration of groundwater
contamination into olean portions of the aquifer. The institutional controls to be imposed

pursuant to the ESD are to protect the barrier well system established pursuant to the Newmark

Consent Decree : -7-
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and Muscoy RQDs, and are an.essential and integral component of the interim remedies for me
Newmark and Muscoy OUs. Pursuant to the ESD, the City will adopt an ordinancé requiring that
the installation of new wells that might impact the barrier wells be conducted pursuant to a
permit and that the applicant for any‘ such permit demonstrate that the operations of the new well-
Wi'llb not contribute to the migration of contaminants p.ast the barrier wells into the
uncontaminated portions of the aquifer.

0. In addition to the Newmark énd'Muscoy OUs, EPA has init'iatedb a Source Contrqi
OU RVFS for the Newmark Groundwater Contamination Superfund Site. To determine the
sources of the contamination, the U.S. Army Corps of Engineers ("USACE"), on behalf of the

Army, and the City have performed substantial field investigation and the Army and the City

-have thereby incurred response costs. These investigations have included installing groundwater -

monitoring wellé, soil ‘gas sampling, soil sampling and geophysicallsurveys. EPA expects the
Sourée Control OU RV/FS to help EPA determine, among 6ther things, whether there will be
further remedial actton required for the Newmark Groﬁndwater Contamination Superfund Site,
beyond what is presently required by the Newmark and Muscoy OU RODS, the ESD and this

Consent Decree.

DTSC a_hd Citv_Response'Actionsv

P.  In 1980, the California Department of Health Services (“DOHS”) sampled water |
producedvfrom certain City weils and detected contamination from chlorinated volatile organic
compounds, inbluding PCE,TCE, freon, dec.omposition byproducts from those compoilnds, and
other contarl;inants. As a result of the DOHS sampling, contaminated wells were found in the
City’s Newmark ;Nellﬁeld. Also as a result of the DOHS sampling in 1980, a secoﬁd area of

contaminated wells was located in the western portion of the City. This contaminated

Consent Decree ' -8-
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groundwater became known as the Muscoy plume.

Q.  The California Department of Health Services (which subsequenﬂy became
DTSC) found that the Newrhark and Muscoy plumes constituted an ongoing release of hazardous A
substances and an emergency threaténing public health and tﬁe environment. On Noven_lber 17,
1986, the California Deparﬁnent of Health Services issued a Determination of Imminent and
Substantial Endangerment in the matter of North San Bérnardino, Muscoy Hazardous Substance
Relea'se Site, which formed pért of the legal basis for emergency action by the City and DTSC. to
undertake wellhead treatment of the water i)roduced from the Newmark well field.

R. On Octdber 30, 1?86, DTSC contracted with the City to construct, operate and
maintain four treatment systems located at the Newmark wellfield and elsewhere, and DTSC and
its assigned remedial project m'anégér directed and oversaw the City’s work on the design,
construction, operation and maintenance ofthose treatment systems. DTSC paid for the design
and construction of four treatment systcms and appurtenant facilities at the Newmark wellfield.
The City has paid for, and continues to pay for, the 'operation and maintenance of these treatment -
systems and the City paid for and constructed éppurtenant storage and distributionbfacilities

needed to accommodate these treatnient systems.

Consent Decree Response Actions

S. - Subje& fo the City’s and EPA’s reserVatioﬂs'of rights concerning Vthe Cooperative
Agreement, this Consent Decree s_upers‘edcs the SSC’s and the Cooperative Agreement for the
Newmark and Muscoy ’OUs}\and provides, inter alia, for the City to perform the O&Mon the
Newmark ou and Muscoy OU extraction and treatment systems and Newmark Groundwater
Contamination Sﬁperfuﬁd Site-wide Monitoring, and for the City to accept the treated water from

the Newmark and Muscoy OUs into the City’s potable Water supply, provided that the treated

Consent Decree -9
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water meets State and federal pérmit libm‘its and othe_f regulatory requirements.

T. EPA and the City intend to work cooperatively to update, ’maintain and improve
the Groundwater Model deve]opedA by EPA in connection with the Newmark and Muscoy OU
{f RUFS’s. The Parties anticipate that the Groundwater Model will provide a valuable ftoc_)l for
analyzing and'deciding how to address the effect of other grOur;dwatcr extraction, surface water

spreading, or similar systems that may affect the integrity and effectiveness of the Newmark and

Muscoy Qpe_l'ablc Units extraction and treatment systems.

U. = Based onthe information pfesently ava.ilable,} EPA believes that the Work (as
defined belévé will be properly and promptly conducted by the City if conducted in accordance
with the requirerhents of this Consent Decree and its appendicés.

V.v Solely for the purposes of Section 113(j) of CERCLA, the Interim Remedial
Actions selected by the Newmark and Muscoy OU RODs and the Work to be performed shall
constitute a response action taken or ordered by the President.. |

Ww. The Parties recbgnize, and the Court by entering this Consent Decree finds, that
this Consent Decree hés been ﬁeg_otiated by the Parties in good faith and implementation»of this
Consent Decree will expedite the cleahup of the Site and will avoici prqlonged _and complicated
ﬁtigél_tion between the Pla_rties,v and that fhis Consent Decree is fair, réasonablé, and in the public
interest.

VNOW, THEREFORE, it is‘heret:)y Ordered, Adjudged, and Decreed:

i | | o I1. JURISDICTION

1. This Court has jurisdiction over fhe_ subject matter of this action pursuant to 28

U.S.‘C. §§ 1331 ahd 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has

personal jurisdiction over the Parties.

Consent Decree . -10-
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a. Séiely fdr the purposes of this Coﬁsent Decree and the underlying corﬁplaints,
the Parties waive all objections and defenses that they may have to juﬁsdiction of the Court or to
venue in this District. The City and DTSC shall not challenge the terms of this Consent Decree
or this Court's jurisdiction to e_ﬁer and enforce this Consent Decree.

b. The Court finds that institutional controls are an integrgl- component of the

interim remedies to be implemented at this Site. The Parties have determined to implement the

institutional controls through a groundwater management and permit program described in

Paragraphs 27-30 of this Consent Decree. Accordingly, the Court finds that it has jurisdiction

_over any challenge to the grouhdwater management and permit program to beAimplemented by

fhe City under Paragraphs 27-30. The Court further finds that any challenge to the groundwater
management and permit pi'bgram or to a permit decision meets the requirements for removal
under 28 U.S.C. § 1441, and Shall be removable to this Court by any of the United States, DTSC
or the City, or by officers of any of these entities acting in their official capacitieé to impiemenf
and defend the interim remedies at this Site. The Parties shall cooperate wifh each othef inthe
défense of th; Interim Remédial Actions, permit decisions at this Site, and' the groundwater
management and permit prégram.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon DTSC,and the City, and their
successors; agents and assigns, and upon the United States. Any chailge 1n ownership', corporate
or governmental status of tl;g-Partieé including, but not limited to, aﬁy transf;ar of assets 6r real or
personal property, shall in no way alter the Parties’ responsibilities under this Consep't Decree.

3. Thé Cify shall provide a copy of thié Consent 'Decrveer to each contractor hired to

perform the Work (as defined below) required by this Consent Decree and to each person

Consent Decree -11-
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representing the City with respect to the Site or the Work and shall condition all contracts entered |

into hereunder upon performance of the Work in conformity with the terms of this Consent

Decree. The City or its contractors shall provide written notice of this Consent Decree to all

subcontractors hired to perform any portion of the Work required by this Consent Decree. The
- 3

City shall nonetheless be responsible for ensuring that its contractors and subcontractors perform

‘the Work contemplated herein in accordance with this Consent Decree. With regard to the
activities undertaken pursuant to this Consent Decree, eacfx con’;rac;()r' and Eubcbntraétor!shall be
deemed to be in a cont;actual relationship §vith the Party for whom it performs any portion of tﬁe

. Work Within the meaning of Section 107(b)(3) of CERCLA; 42 U.S.C. § 9607(b)(3).

Iv. DEFINITIONS
4. Unless otherwise expressly provided herein, tennéu_sed in this Consent Decree
that are defined in CERCLA or in regulations proniulgated under CERCLA sha]l have the

“ meaning aséigned to them in CERCLA or in such regulations. Whenever terms» listed below are

used in this Consent Decree or in the appendices attached hereto and incorporated hereuﬂder, the
following definitions shall vapply:

“CERCLA’:’ ‘shall mean the Comprehensive Environmental Response, Compehsation, and

Liability Act of 1980, as amended, 42 USC. §§ 9601 et seq. |

“City” or “City of San'Bema_rdino” shall mean the City of San Bemardino, California,

including any of its divisions, departments, a\genc'ies or other subdiv;'rsions, and any successors
thereto.

“City Future Response Costs” shall mean coéts incurred by the City after the date of
funding the O&M and Construction Escrows, subject to ti)e City’s reservation of ﬁghts'

(including rights regarding the Cooperative Agreement), through the earliest of the following
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dates, as may bg applicable to the work in question:

a. Final Certification of Completion under Paragraph 57.d or Final Notice of

Completion ’under Paragraph 57.¢;

| b. With respect to the Newmark OU treatment system, including O&M, and any
other costs associated with the Newmark‘ OU treatment system, ﬁﬁy years aﬁef October 1, 2000,
the date that the Newmark OU treatment system was defermined by EPA to be operatidnal and
functional pursuant to 40 C.FR. § 300.435(f)(2);

c. With respect to the Muscoy .OU treatmeh_t system, iﬂcluding O&M, aﬁd any.
other costs associated with the Muscoy OU treatment system, 50 (ﬁﬁy) years aﬁ¢r the Muscoy
OU treatment system is detennined By EPA to be operational and functional pursuant to 40
C.F.R. § 300.435(6)(2);

| d. With respect to costs for additional treatment capacit)-r constructed to address
the Newmark Groundwater Contamination Superfund Site contamination, 50 (_ﬁﬁy) years after
entry of this Cdi;sent Decrese;

€. With respect to costs for Site-wide Monitbring to be perfonned pursuant to this
Cdnsent Decree, 50 (fifty) years after the Muscoy OU treatment system is detenrl_ined by EPA to
ﬁe operational and functioﬁal pursuant to 40 C.F.R. § 300.435(f)(2); or

f. With fe;pect fo costs assoc.iated with the DTSC/City iréétment systefns? system,
fifty years after the date of entry of this Consent Decree. - |
Such costs shall include bufzéhall'not be limited to: (1) aﬁy differential due to the change in
location of City wells to accommodate the Site treatment systems; (2) the cost of power incurred -
due to the requiréfnent t’hat the Site treatment systems be operated on a 24/7 or other schedule

that differs from the schedule dictated by the City’s production needs; (3) the cost of land used
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for the Site ﬁeaﬁnent systems and appurtenances; (4) the cost of comprehensive general liability
and property damage insurance related to the Site; (5) the cost of permits required for the Site,
includihg, but not limited to, permits required by the Department of Health Services, the Air.
Quality Management District, the Regional Water Quality Control Board (NPDES permits),f and
any other state or local permit; and (6) the cost of any item describea in Paragraph 14_;d, 14f,
14.g, 14.i or 14, to the extent such costs are not reimbursable or exceed the funding limits of

this Consent Decree. Such City Future Response Costs shall not include any City costs related to

-any other site, including, but not limited to, the Norton Air Force Base Superfund Site. '

’ “City Past Costs” shall mean costs incurred by the City through the date of funding of the
O&M and Construction Escrows, not reimbursable under the Cooperative Agreement, and not
otherwise reserved by the City, related to:

a. the Newmark and Muscoy OUs; and

b. DTSC/City treatment systems.
Such costs shall include but shall not be limited to: (1) any differential due to the change in
locatien of City wells to accommodate the Site treatment syétems; (2) the cost of power incurred
due to the requirement that the Site treatment systems be operated on a 24/7 or other schedule
that differs from the schedule dictated by the City;s production needs; (3) the cost of land ﬁsed.
for the Site treatment systems‘ and appurtenances; (4) the cost of compre_heﬂsive general liability
and property daimage ir’isura‘nce.related to the Site; (5) the cost of 'permits required for the Site,

including, but not limited tdj’permits required by the Department of Health Services, ihe Air

1 Quality Mariagemem District, the RWQCB (NPDES permits), and any other state or local

permit; and (6) the cost of any item described in Paragraph 14.d, 14.f, 14.g, 14.i or 14, to the -

extent such costs are not reimbursable or exceed the funding limits of this Consent Decree. Such
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Such costs shall include, but not be limited to, direct and indirecf costs that DTSC incurs in
reviewing or develOping'plans, reports, and other items pursuant to this Consent Decree,
verifying the Work, otherwise implementing or overseeing this Consent Decree.

“DTSC Past Response Costs’ shall mean all costs incurred by DTSC that are related to
fhe contamination at the Newmark Groundwater Contamination Superfund Site through the date
of entry of this Consent Decree. ’

“Effective Date” shall be the effective date of this Consent Decree as provided in
Pnragraph 130.

“EPA” shall mean the United States Environmental Protecﬁon Agency ond any successor
departments or agencies thereto.

“Explanation of Significant Differences” or “ESD” shall mean the ESD executed by EPA
and attached as Appendix I to this Consent Decree.

“Extraordinary Costs” shall mean costs, other than Oversight Costs, which the United |
States incurs, including, but not limited to:'(l) the costs incurred by the United States to e'nforce_ |
this Consent Decree against the City (including, but not limited to, the cost of attorney time); (2)
the costs incurred by the Uniied States pursuant to Paragraph 109 of Section XXI (Work ‘
Takeover) (3) the costs incurred by the United States pursuant to Section IX (Access. and
Instxtutxonal Controls) (including; but not limited to, the cost of attorney time and any monies -
paid to secure access and/or to secure or implement institutional controls including, but not
lirnited to, the amount of .jusf eompensation); (4) costs incuned by the United States pursuant to :
Sectlon XV (Emergency Response); (5) Oversight Costs incurred by EPA in the event of remedy
fallure or (6) the additional costs incurred by the United States in the event that EPA takes over

the oversight of the O&M on the Newmark or Muscoy OU or the Site-wide Monitoring pursuant
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to Paragraph 110 of this Consent Décreé. '
- “Future.Cost Account” shall mean the special account of that name fo be established for -
fhe Site pursuant to Section 122(b)(3) of CERCLA, 42US.C. § 9622(b)(3), and Paragraph
60.a.3 of this Consent Decree. | ' |
“Future U.S. Résponse Costs” shall meaﬁ, subject to the ﬁnited States” reservation of
rights, all costs incurred by EPA, DOJ and the Seftling Federal Agencies:

a. for the Newmark OU, through 50 (fifty) years after OctoberA' 1, 2000, the date.

7 thatvthe Newmark OU treatment system was determined By EPA to be operational and functional

M N

pursuant to 40 C.FR. § 300.435(D(2); |
b. f;)r tﬁe Muscoy OU, fhréugh 50 (fifty) years after EPA_has determined that the
Muscoy OU is operational and functional pursuant to 40 CF.R. § 300.435(f)(2); and
c. for the implementation of the Site-wide Monitoring to be performed by the City
pursuant to this Consent Decree, through 50 (fifty) years after EPA has determined that the
Muscoy OU is operational and functional pursuant to 40 C.F.R. § 300.435.(f)(2).
Such c.:osts shall include,_ but not be limited té, direct and indirect costs that the United Stétes
incurs in reviewing or developing plans, repérts and (;ther items pufsuant to this C,oﬁsent Decree, .
verifying the Work, otherwise implementing or overseeing this Consent Decree, and éosts :
pursuant to SeCfion Vil (Remedy RevieW), ipéluding, buf not limited:t‘o, payroll costS, contractor

costs, travel costs and laboratory costs. Future U.S. Response Costs exclude Extraordinary

Costs.

“Groﬁndwatér Model” or “GW Model” shall mean the groundwater mathematical model
of the Newmark Groundwater Superfund Site developed by EPA in connection with the

Newmark RIFS and to be further developed and updated by the City pursuant to this Consent
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‘Decree, including all information and assumptions necessary to apply and maintain the

Groundwater Model.

“Interest” (when capitalized in this Consent Decree) shé.il mean interest at the rate _
specified for interest on investments bf the EPA Hazardous Sﬁbstance Superfund established'by
26 U.S.C. § 9507, comi)ounded annually on October 1 of éach year, in accordance w1th 42
U.S.C. ‘§ 960;7(a). The applicable rate of Interest shall be the rate in effect at the time the interest |

v.accrues. The rate of Intere_:st is subj'ect to change on October 1 of each year.

“Interést -Ea?ned” shall mean interest earned on amounts in any special aCcouni
established pursuant to this Consent Decree, Which shall be cc;mputéd monthly at a rate based ‘Ion

|| the annual return on investments of the Hazardous Suvbstance Superﬁmd. The applicable rate Qf
interest shall be thé rate in effect at the time the interest accrues. |

| ‘;Interim Remedial Actions” shall mean the interim remedies selected in the Newmark

il and Muscoy RODs.

“Lead Oversight Agency” shall mean EPA or DTSC, whichever has lead oversight

reéponsibility for the Site or the applicable Work.

‘ a. Except as set forth in subparagraphs (b) and (c) of this definition, DTSC shall
be the Lead Oversight Agency for o_versighf of the O&M of the Work unless EPA, in its 4.
uhreviewa_Ble discretion, gives notice to DTSC and the City that a propoged changé m the Wérk
of an EPA-appro'\}e_dv schedule, or the manner in which the ~City is cdnducting the Wdrk
constitutes a fundamental change in the requireménts of this Consent Decree. EPA shall be the
Lead Agéncy for reviéwing and approving any such fundamental change in the requirements of
this Consent Dec'reé or’niay, in its unreviewable discretion, enforpe the previously approved

requirements of this Consent Decree.
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b. EPA shall be the Lead Oversight Agency for the development, review and
approval of any workplan or other document that sl;eéiﬁes Work to be performed by the City,
which is to be submitted to EPA for approval or developed by EPA pursuant to this Consent
Decree, or, if appliéqble, the Cooperative Agreement. After approval by EPA or entry of this

Consent Décree, whichever occurs last, and except as set forth in subparagraphs (a) and (c) of

- this definition, DTSC shall be the Lead Oversight Agency for oversight of the O&M of the

Work. In the event that DTSC or the City proposes, or DTSC approves, any fundamental change

in the Work or an EPA-approved schedule, or the manner in which the City is conducting the
Work, DTS_C' shall notify EPA. EPA’s concurrence shall be required before aily proposed
fundamental change may be implemented in the Workv or an EPA-approved schedule, or the
manner in which the City is conducting the Work.

c. EPA shall be the Lead Oversight Agency for (1) performance of five-year -
re_views-pursuant to Section VII (Remedy Review); (ii) Certification of Completion or Notice of

Complétion pursuant to Paragraph 57; (iii) performance of any portion of the Work that EPA

|l takes over pursuant to Paragraph 109 or otherwise performs; (iv) implementation of Section XTI

(Assurance of Ability to Complete the Work); and (v) enforcement of any obligation of the City
to EPA only under this Consent Decree or the Cooperative Agreement. EPA also shall be the

Lead Oversight Agency in any action to enforce this Consent Decree or the SOW in the event

that a change in the work being performed by the City constitutes a ﬁ_mdhmental change to the

requirements of the Consent Decree or the SOW, and that such Change was made without EPA’s

concurrence. Without EPA concurrence, any such fundamental change shall not be -

| implemented.

, “Lead Oversight” shall mean performance of day-to-day oversight of the Work to ensure

Consent Decree -20-




10

11

12

13

14

15

16

17

18’

19

20
21

22

23

24

25

26
27

28

that the City is in compliance with this Consent Decree. Léad Overs_iéht includes, but is not
limited to, primary responsibility for reviewing, developing or responding to reports and other
items pursuant to this Consent Decree, Vérifying the Work, which may include periodically
inspecting City O&M pra(;tjces, directing the City in cvomplbiance-related fnatters, otherwise |
implementing or oVerseéing this Consent Decree, coordinating with the Support Oversight
Agency, responding to public inquiries regarding the Site or the Work, and responding to
conditions arising at the Site that require regulatdry intervention or assistance. Lead Olversight
includes enforcement authority, including but not limited to the imposition of stipu_latgd penalties
for faiiure to comply with this Consent Decree or the SOW. | |

“Municipal sewage sludge” shall meanv any solid, semi-solid, or liquird residue removed
during the treatment of municipal waste water or domestic sewage, and fnay include residue
removed, all or in part, during the treatment of wastewater from manufacturing or. processing
operationé, provided that such residue has essenfially the same characteristics as residue removed
during the treatment of doinestic sewage.

“Municipal solid waste” shall mean household waste and solid waste collected from non-

residential sources that is essentially the same as household waste. While the composition of

‘such wastes may vary considerably, municipal solid waste generally is composed of large

volumes of non-hazardous substances (e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D

landfills.
“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codiﬁed at 40 C.F.R: Part 300, and any-amendments thereto.
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Groundwater Model, provided, however that such amount, combined with any expenditures to AV
| ‘implement Section IX (Access and Institutional Controlé) shall not exceed $ 1,000,000 (one
mllhon) net present value (“NPV”); (1i1) nnplementatlon of access and institutional controls as
i prov1ded in Section IX (Access and Institutional Controls), Paragraphs 27- 30,32 and 33 of thlS
Consent Decree, provided, however, that such amount, combined with any expenditures to |
develop and manage the Groundwater Model, shall )n‘ot,exceed $ 1,000,000 (one ndilliop dollars)
NPV; tiv) the Site-wide Monitoring; (v) related activities as specified in this }»Cons<ent Decrge or
any of its appendices; (vi) rep,air_b or retroﬁ;t of thé Newmark or Muscoy ou ext'ractioﬁ or
treatment systems required by the Lead Over31ght Agency during O&M, provided that the Cxty
teserves the right to contend that any such repair or retrofit is the fault of EPAora thlrd party;
and (vii) five year review activities requested by EPA. The O&M Escrow shall not be used by
the City fof any other purpose. | |

“Oversight Costs” shall mean all direct_and indirect costs that the United Sfates and
DTSC incur in reviewing or developing 151ans, reports and.other items pursuant to this Cénse_nt
Decree, verifying‘ the Work, otherWise implcm_enting or overseeing this Consent becree, and
costs pursuant to Section VII (Remedy Review), ihcluding, but not‘vlimited to, payroll costs,
contractbr costs,. travel costé And IébOIatory cosfs. QVersightl ‘C-os't's shall not include
Extliac;rdi_rxary 'Costs.

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or an upper case letter. |

“Parties” shall mean the United States, DTSC and the City.
“Past U. S. Respbnse Costs” shall mean all costs that are incurred by EPA, DOJ and the

Settling Federal Agencies that are related to the Newmark andeuscoy OUs up to the date each
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| thereto; and the ExplanatiOn of Significant Differences signed by the Regional Administrator,

“ EPA Region 9, or his/her delegatee, and all attachments thereto. The Newmark and Muscoy Ou

RODs are referred to herein as the Newmnrk ROD and the Muscoy ROD, respectively, and are
attached as Appendices A and B. The Explanation of Significant Differences is attached as
Appendix L
“Section” shall mean a portion of this Consent Decree identified by a roman numeral. -
“Settling Federal Agenciés” shall mean the United States Department of the Army and
any other ,federal_ agencies that are résolving any claims which hane been or wnich cbuld have
bénn asserted against them with regard to the Site as provided in this Consent Decree, or that may
have liability for the Site or the Site-wide Monitoring.
“Site” shnll mean the Newmark and Muscoy OUs of the Newmark Groundwater
_ Con;axninatidn Superfund Site, located in the City and County of San Bernardino, California,
and depicted generally on the map attached as Appendix C. The Siit.e does not includé any other
OUs in the Newmark GroundWater Contamination Superfund Site or any areas outside of the
Newmark Groundwater COntammation Superfund Site. |
“Site-wide Monitoring” shall mean the monitoring program specified in the SOW for the
Newmark Groundwater Contamination Superfund Site.>
“Source Control Operable Unit” or “Source Control QU” shall mean the operable unit for

the investigation and remediation of Source_s of contamination in the Newmark Groundwater

Il Contamination Superfund Site.

“State” shall mean the State of California, including its agencies, departments and
instrumentalities and any successor agencies, departments and instrymentalities.

“Statement of Work” or “SOW” shall mean the statement of work for implementation of

Consent Decree -25-
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the Newmark and Muscoy RODs and the Site-wide Monitoring as set forth in Appendix D to this

Consent Decree and any modifications made in accordance with this Consent Decree.

“Supervising Contractor” shall mean either the City of San Bernardino Municipal Water |

Department or the principal contractor retained by the City to supervise and direct the
implementation of the portion of the Work under this Consent Decree for which the City is

responsible.

“Support Oversight Agency” shall mean EPA or DTSC, whichever has Support Oversight .

responsibility for the Work or some component of the Work.
“Support Oversight” shall mean performance of secondary oversight of the Work to

ensure that the City is,in compliance with this Consent Decree. Support .Oversight' includes, but

 is not limited to, secéndary responsibility for reviewing, developing or responding to plans,

reports and other items pursuant to this Consent Decree, verifying the Work, which may include
periodically inspectihg City O&M pra(;tices, directing the City in compliance-related matters,
'othe_'rwise implementing or overseeing this Consent Decreé, coordinating with the Lead
Oversight Agency, responding to public inquiﬁes r_egardiﬁg the Site or the Wc;rk, and resp\onding
to conditions arising at the Site that require regulatory intervention or assistance.

- “United States” shall mean the United States of America, including all of its agenciés;
Ve ) - ) R : . B .

“departments and instrumentalities and any successor agenciés, departments and instrumentalities

thereto.
“USACE” shall mean. the United States Army Corps of Engineers, including its

departments or instrumentalities or any successor departments or instrumentalities, which is that

| department of the United States Aﬁn_y that has been designated responsible for Formerly Used ‘

Defense Facilities.

Consent Decree -26-

-4



P

10

11

12
13

14

15

.16

17

18

19.
20

21

22

23

25

26

27

28

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27); and (4) any “hazardous matervial”‘under Cali'fornia Health & Safety Code § 25501(0). ’

“Work” shall mean all activities that the City is rc;quired to perfonn‘under this Consent
.Déc'ree, except those required b‘}" Section XXV (Retention of Records).

V. GENERAL PROVISIONS.

5. Objectives of the Parties. The objectives of the Parties in entering into this

Copsent Decree are to protect public health or welfare or the envirohment at the Site by the
desig’n and implementation of response actions at the Site :t)y the Parties, to reiﬁlburse in part the
response costs of EPA aﬁd DTSC, and to resolve the claims of the Parties against each other with
i'espéct to the Site and the Work.
6.  Commitments by the Parties.
a. The City shall finance and/or perform the Work in accordance with this
Consent Decree, the RODs, the ESD, the SOW, and all work plans and other plans, standards,

specifications, and schedules set forth herein or developed by the City and approved by EPA

pursuant to this Consent D’épr'ee. The Cify shall complete the construction of the Muscdy

Operable Unitv extraction systein, first using $ 6,249,000 currently obli gatéd by EI"A_ for that
pﬁrpos.e, and then using othef funds, which the City may witﬁdraw from the Construction
Escrow. | | |

b. EPA funded the conétruction of ';he Newmark Operable Unit extraction
and treatment system, and has funded the O&M of the Newmark Operable Unit up to the date of

entry of this Consent Decree. EPA has obligated $ 6,249,000 to complete the construction of the
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Muscoy Operable Unit extraction and treatment system.' Subject to the continuevdr availability of
this federal funding, EPA shall fund the éons‘truct_ion of the Muscoy Operable Upit extraction and
treatment system, using the currentlyvobligate;d $ 6,249,000. Provided, however, that the City
shall fund all activities that .are necessary to correct deficiencies ip the portion of such

construction activities performed by the City, including, but not limited to, acceptar_lcé testing

| that Iasts more than one year. EPA and the City each resérve the right to contend that each other

or a third party should be responsible foxf any particﬁ_lar cost item.

c. The Seﬁliﬁg Federal Agencieé shall ﬁnariée portiéns of the Work as
provided in Section XVI (Paymént's for Response Cosfs).- The City aﬁd the Set_tliné Federal
Aééncies shall alsé feimburse the United Stat;es and DTSC for éertaih DTSC Past Response
Costs, Past U.S. Response Costs and certain other response costs as prévided in this Consent
Decree. DTSC shall perform oversight as provided in Paragraph 15.

7. Compliance With Applicable Law. All activities undertaken by the Parties

pursuant to this Consent Decree shall be performed in accordance with the ‘requiremehts of éll

applicable federal and state laws and regulations. The Parties must also»complvy. with all

applicable or releyant and appropriate requirements of all federal and state environmental laws as

set forth in the RODs and the SOW.» The activities conducted putsuant tqthis_- Consént Decree, if

appfoved by EPA, or; if app]icable, DTSC, shall be c,qnsidered to be consistent with the NCP..
8.  Pemmits. |

-a. As provided in Section 121(e) of CERCLA, 42 US.C. § 9621(¢), and

i Section 300.400(e) of the NCP, no permit shall be required for any portion of the Work

conducted entirely on-site (i.e., within the areal extent of contamination or in very close

proximity to the contamination and necessary for implementation of the Work). Where any

Consent Decree -28-




10

11

12

13

14

15

16
17

is

19
20
21
22
23
24
25
26

27

28

portion of the Work to be performed by the City that is not on-site requires a federal or state
perfnit or approval, the City shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals. Where any state permit or approval is

required, DTSC shall assist the City in any manner that is préctipable to obtain such permits or

-approvals. Such assistance shall include coordination with other State agencies, including

intervention on the City’s behalf if appropriate. '
| b. The City may seek relief under the provisions of Section XVIII (Force
Majeure) of this Consent Debrg:e for any delay in tﬁe pergonnance of the Work resulting froma
failure to obtain, 6r a delay in obtaining, any pennif required for the Work, where the City has
complied with Paragraph 8.a.
c. This Consent Decree is ﬁot, and shall not be consfrued tofbe, a permit

issued pursuant to any federal or state statute or regulation.

9. Notice to Successors-in-Title.

a. With respect to any réal property owned or controlled by the City that
contains stationary extraction and ti‘eatment_ system equipment, extraction wells, pumps,
monitoring wells or other stationary equipment used as part of the Newmérk or Muscoy OU, or
thé Site-wide Monitoring, within 15.(ﬁﬁee,n) days after the entry of this Consént Decree, the Cify
shall submit to EPA for reviéw‘ and approfal anotice to Be filed with the Recordér’s Office, San
Bernardino County; State of California, which shall provide notice to all é\_lccessdrs-in-title that
the property is part of the Site, that EPA selected interim remedies for the Site in the N_cwxﬁark
ROD, éxebuted on August 4, 1993, and in the Muscoy ROD, executed on March 24, 1995, and in
the ESD, and that the Parties have entered into a Consent Decree requiring implementation of thé

Interim Remedial Actions. The Notice shall identify the action as being filed in the United States
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streets.

b. At least 30 (thirty) days prior to the conveyance of any interest in

‘real property owned or controlled by the City (othér than public streets), that is referred to

in the notice recorded under Paragraph 9.a., including, but not limited to, fee inter'esfs, |
leasehold ‘iﬁterests, and mortgage interests, the City shall give ;he grantee written notice of
(i) this Consent Decree, (i1) any instrument by which an interest in real property has been
con&eyed that confers a right of access to the Site (hereinafter referred to as “access
easem¢nts”) pursuant to Section IX (Access and hlstitutional Controls), and (iii) any

instrument by which an interest in real property has been conveyed that confers a right to

enforce restrictions on the use of such property (hereinafier referred to as “restrictive

easements”) pursuant to Section IX (Access and Institutional Controls).” At least 30

(thirty) days prior to such conveyance, thé City shall also give written notice to EPA and'

.DTSC of the perosed conveyance, including the Illva.me and address of the grantee, ahd the

date on which notice of the Consent Decree, access easements, and/or restrictive
easements was given to the gfantee. For the purposes of providing the notice required by

this subparagraph b, the City may furnish pofential grantees with a preliminary title report |

1issued by a title company transacting business in California, provided such preliminary

title report includes the information required to be conveyed by this subparagraph. The

Consent Decree -30-




10

11

12

13

14

15

16
17

18

19 ff

20

21

22

23

24

25

26

27

28

obligation to provide the notice required by this subparagraph shall terminate when the

obligations of the City pursuant to this Consent Decree with respect to the subject portions

of the Interim Remedial Actions are completed.

c. In the event of any such conveyance, the City’s obligations under
this Consent Decree, including, but not limited to, its obligation to pro&ide or secure
access aﬁd institutional controls, as well as to abide by such institutional controls, pursuant
to Section IX (Accéss and Institutional Controls) of this Consent Decree, shall continue to
be met by the City. In no event shall the co’nveyénce release or otherwise affect t he
liability of the City to comply with all provisions of this -Consent Decrég, absent the prior
wﬁttén consent of F:PA.. If thé United States approx}es, the grantee may perform some or
all of the Wofk under this Consent Decree. |

VI. PERFORMANCE OF THE WORK.

10. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by the City pursuant to
Sections VI (Performance of the Work), VII (Remedy Review), VIII (Quality Assurance,

Sampling and Data Analysis), and XV (Emergency Response) of this Consent Decree shall

be under the direction and supervisioh of the Sﬁpervising Contractor, the selection of

which shall be subject to disapproval by the Lead Oversight Agency é(ﬁér a reasonable
opportunity for review and cbm;nent by the Support Oversight Aggncy.

| b. | EPA has approved the City’s Municipal Water Départment as the
City’s Supervising Contractor, and DTSC concurs. If at ahytinie after entry.of this
Consent Decree, the City pfoposes to change the Supervising Contractor, the City shall

give such notice to the Lead and Support Oversight Agencies, and must obtain an
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authorization to proceed from the Lead Oversight Agency, after a reasonable opportunity

for review and comment by the Support Oversight Agency, before the new Supervising

Contractor performs, directs, or supervises any Work under this Consent Decree.

C. If the Lead Oversight Agency disapproves a proposed Supervising
Contractof; the Lead Oversi ght Agency will notify the Parties in writing. In that event, the
City shall submit to EPA and DTSC a list of contractors, including their qualifications,

that would be acceptableto the City within 30 (thirty) days of receipt of the Lead

‘Oversight Agency’s disapproval of the contractor previously proposed. The Lead -

Oversight Agency, after a reasonable opportunity for review and corhment by the Support
Oversight Agency, will provitie written_nqtice of the names of any contractor(s) that it
disapbrove.s and an authorizatiotl to proceed with respect to any of the other contractors.
The City may select any contractor from that list that is not disapproved and shall notify
EPA and DTSC of the name of the contractor selected within 21 (twenty-one) days of the
Lead Oversight Agency’s authorizatit)n to prot:eed.

| | d. If the Lead Oversight Agencyv fails to provide Written notice of its
authorization to proceed or'disapproval as provided in this Patragraph and this failure
prevents the City from meeting one or more deadlines 1n a plan approved or devéloped_ by
EPA pursuant to this Consent Decrée or the Cooperative Agreement, -tht: City may seek '

relief under the provisions of Section XVIII (Force Maj éure) hereof.

11.  Remedial Désign. EPA performed and péid for the remedial design for the
Interim Remedial Action at the Newmark OU, and is performing and paying for the
remedial design for the Interim Remedial Action at the Muscoy OU, including the

development and implementation of Remedial Design Work Plans and Health and 'Safety
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Plans for field design activities which conform to the applicable Occupational Safety and
Health Administration and EPA requirements including, but not limited to, 29 C.F.R.

§ 1910.120.

12. | Interim Remedial Action.  EPA developed and is paying for the Interim
Remedial Actions for the Site. EPA has implemented the_Newmark OVU interim Remedial :
Actibn Work Plan. Any work plan for»implevmctzntat.ion of the Muscoy OU Interim
Remedial Action 1s incorporated into’ this Consent Decree. EPA also devg]bpedHea]th

and Safety Plans for field activities required by the Interim Remedial Action work pians ,

‘that conform to the appliééble Occupational Safety and Health Administration and EPA

requirements including, but not limited to, 29 C.F.R. § 1910.120. The Health and Safety

Plans for field activities required by the Muscoy Remedial Acﬁon Work Plan are

incorporated into this Consent Decree.

a. EPA shall implement the Muscoy Remedial Design Work Plan.

‘Unless approved by EPA, the City shall not conduct physical Interim Remedial Action

activities at the Site.
b. Nothing in this Consent Décfee shall prohibit EPA in its

unreviewable discretion from revising the Muscoy Remedial Action Work Plan or any

other work plan to be imﬁlemented in accordance with CERCLA and the NCP. However, -

the City’s obligations, if any, to fund such revisions or ﬁerform work in accordance with
such revisions shall be govemed by the terms of this Consent Decree and the SOW.

13.  The City shall implement the O&M and other Work, as more particulérly

set forth in Paragraph 14 of this Consent Decree (Cfty Obligations), the RODs;, the SOW

-and the ESD, until the Performance Standards are achieved and for so long thereafter as is
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otherwise required under this Consent Decree.

14. City Obligations.

a. City O&M Obligations |
| (1) The City shall perform the O&M on the Newmark and Muscoy

OUs (including tha development of the Groundwater Model and the groundwater
managemeni program) and the Site-wide quitoﬁng refefenced in this Consent Decree
consistent with t'hevRODs', the ESD and the SOW,” and shall achieve the Performance
Standards, until the earliest of (1) final Certification of Completion uﬁder Paragraph 57.d
(Certification of Completian); (2) final Notice of Compl'etion. under Paragraph 57.¢; (3) :
with respect to thé Newmark OU, fifty (50) years after October 1, 2000; 4 v;ith respect to |
tl{e Muscoy OU, ﬁfty (50) years after the Muscoy' OU is determined by EPA to be
operational and functional pursuant to 40 C.F.R. § 300.435(f)(2); (5) with respect to the
Site-wide Monitoi'ing, ﬁfty_(SO)'yea'rsx after the Muscoy OU is deter_rhined by EPA to be
operational and.fun'Ctional pursuant to 40 C.F.R. § 300.435(f)(2); and (6) with respect to
the implementation of institutional éontrols,__inciuding but not limited to the g;oundwater
management and pe@it program described in Paragraphs 27-3}0, fifty (50) years after entry
Qf this Cons_eiat Dec'reé; |

k2) Afier O&M is completed as déscribed in P_aragraph 14‘.a.l, the . |
Civty may decommission the axtractioﬁ and tfeatr_nent systems under the direction of the
Lead Oversight Agency, aftér a reasonable opportunity for review and comment by the
Support Oversight Agency, and Iaay fuxidbsuch activities from the'O&MvEscrow. If the
City elects to éontiﬁue the »operatio;n of the extraction and treatment systems rather than

decommission them after O&M is completed as described in Paragraph 14.a.1, then the
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City shall bear the expense of any such operation and maintenance and any later de-
commissioning of these systems out of financial resources other than the O&M Escrow or |
the Construction Escrow. |

3) Aﬁer the entry of this Consent Decree and before funding of the
O&M Escrow pursuaht to Paragraph 60.a of this Consent Deéree, the City shall be entitled
to reimbursement for O&M Escrow-covered costs from tﬂe Cooperative Agreement,
provided, hbwever, that thé City shaH reimburse EPA for any slich amounts upon funding .
of the O&M Escrow. With respect to work undertaken by the City prior to entry of tlus
Consent Decree in order to prepare the deli;ferable items listed on the deliverable schedule
of the SOW, once the O&M Escrc;w is funded, the City shall be entitled to reimbursement
from the O&M Escrow for such work as an allowable expense, unless such expense has
been reimbursed to the City under the Cooperative Agreement aﬁd is not requiréd to be
reimbursed to EPA pursuant to this Consent Decree.

b. The City shall implement and fund the following items at its own
expense: (1) except during periods of production in' excess o.f the Maxinium Routine
Extraction Rates in order to comply with the Statement of Work, the—differential, i\f any,
due to the change in location of City wells to aCéommodate the Site treatme‘ﬁt Systéms; 2)
the cost_' of power incurred due to the requirement that the Site treatment systems be |
operated on a 24/7 or other schedule thé'g differs from the _séhedule dictated by the City’s

production needs; (3) the cost of land used for the Site treatment systems and

|| appurtenances; (4) the cost of comprehensive general liability and property damage

insurance related to the Site; (5) the cost of permits required for the Site, including, but

not limited to, permits required by the Department of Health Services, the Air Quality
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Management District, the RWQCB (NPDES permits), and any other state or local permit;
(6) the cost of any item described in Paragraph 14.d, 14.f, 14. g,' 14.1-or 14). to the extent

the cost of any such item is not reimbursable or exceeds the funding limits established by

this Consent Decree; (7) the cost of developing, updating and'maintaini'ng the

Groundwater Model and implementing the groundwater management and i)ennit program
described in Paraéraphs 27-30.to the'gxfent such costs are not reimbursable or exceed the
funding limits established in this Consent Decree; and (8) the repair or retfoﬁt of
components of the Newmark or Muscoy extraction and treafment sys_tems or any delayin
acceptance testing that is the fault of the City, provided, howéver, that such claims -must be
raised in writing by the Lead or Support Oversight Agency prior to EPA’s certification that
the extraction system in question is operational and func':_tional. _

c. The City shall be reimbursed for the. costs of O&M (including Non-
Routine O&M costs as defined ih the SQW that are not reimbursed to the City by-
insurance), Site-wide Monitoring, work requested by EPA in support of five year revieWs

pursuant to Section VII, Paragraph 20, and certain costs of managing the Groundwéter .

Model and implementing -institutional controls up to the monetary limits of the 0&M

"Escro'w, incli;ding interest earned thereon; pro'vided, however, that:

. N .
(1) Amounts funded from the O&M Escrow to develop, update and

maintain the Groundwater Model, and to implement Section IX (Access and Institutional
Contréls), Paragraphs 27-3(1,532' and 33 collecﬁvely shall not exceed $1,000,000 (one
miliion dollars) NPV; and

(2) The O&M Escrow may not be used to fund the foilowing cost

items: (a) any item described in Paragraph 14.b, except for (i) the use of DTSC-
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constructed or City-constructed treatment sysfems during a maintenance outage of the
EPA-constructed treatment system, while the water produced by the Newmark or Muscoy
extraction systems is sent to the DTSC- or City-constructed treatment systems during such

an outage, to the extent that the water treated in the DTSC- or City-constructed treatment

' systems during such an outage is the same water that would otherwise have been treated in

the EPA-constructed treatment system, in accordance with the procedures of the SOW, :
and (ii) for the use of DTSC- or City-constructed treatment systems as part 6f non—routing'
Q&M fequired by the Lead Oversight Agéncy; (b) Extraordinary Costs, excepf the cqsts of
reimbursing EPA fdf work performed pﬁrSuant to a Work Takeover under Paragraph 109;
(c) penalties pursuant to this Consent Decree; (d) costs incurred pursuant to Paragraph 109
of this Consent Decree (Work Takeover), except the costs of reimbursing EPA for Work
performed pursuant to a Work Takeover under Pmaﬁaph 109 of this Consent Decree; (€)
costs found to be unallowable after a ﬁnaily adjudicated audit und\er OMB Circular A-133;

(f) any cost excluded from disbursement under Pé.ragraph 71.a., unless such cbst is
expressly authorized by the Cooperati\}e Agreements, thié Consent Decree or the SOW; (g)
the (;osts of implementing Paragraphs, 27-30, 32 and 33 of this Consent Decree, to the
extent such éosts exceed the funding limits established by this Consent Decree; (h) any

' coét that is not O&M of the Newmark and Muscoy OUs, impl,cmentation of Section D( of
this Consent Decree (Access and Institutional Controls), Groundwater Modeling and
ui)dateé, Wbr_k to support Five-year Reviews or'Sitg-wide Monitoring; and except as the
Lead Oversight Agency, vﬁth the coﬁcurrence of the Support Agency, agreeé otherwise (1)
the repair or retrofit of comp_oneﬁts of the Newmark or Muscoy OU extraction -arid‘

treatment systems that are the fault of the City, provided, however, that any such claims
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nvxus't be made b'y the Lead or Support Oversight Agency in.writing pﬁér to EPA’s
certification thélt the extractionvar'ld treatment system in question is operational and
functional.

d. The City shall complete the construction of the Muscoy OU
extraction system és ('speciﬁed in the Cooperative Agreement. In addition to the |
$6,249,000 in funding provided un;ier the Cooperativé Agreemenf, the City may use
£noney from the Con‘struciion Escrow to fund ‘such consfrucﬁon, provided, however, that »
| work performed by the City to complete the construction of the Muscoy OU ektraction |
system shall ndt include costs inéurred By the City to operate, maintain, -répair or retrofit
cémponents of the Newmark or Muscoy OU extraction and treatment systems that were
constructed by EPA.

e. Pursuant to the Cooperative Agreement, as o}f" the datg of entry of
this Consent Deéree, EPA has already 651igated $6,249,000 of apprdpriated money to
“complete construction of the Muscoy ext;acfion system. The City, as part of this
s'ettlement, will éontinue the construction work on thé Muscoy extraction system, first
using -thé $6,249,000 under the Cooperative Agreement, and if that funding is exhausted
| ,b,efore the extraction syster;i is determined to be operational and functional, the City shall
‘be entitled to draw down the Cdnstruction Es;:row in order to corxiblete that wbrk.

f Until final Certiﬁcation of Completion of the O&M as provided for
in Paragraph 57.d or final Néticé of Compi_eﬁon as provided for in Paraig’raph 57.e, the
City shall perform any necessary co_nsﬁ_uction -_rélated to.the 'expansioh of ﬂthe‘e\xisting
extraction and treatment systems constructed by DTSC and any City—owned or éther City-

operated treatment plants and transmission systems to expand the City’s potable water

Consent Decree » -38-




>

‘wn

10

11

12
13
14

15§

16

171 .
| Newmark and Muscoy OUs, the City shall perform Site-wide Monitoring as specified in

18

19

21
22
23

24

25

26

27

28

delivery capacity. A proposed schedule for such construction is attached to this Consent
Decree aé Appéhdix E. The City shall be entitled to fund the construction of such\ work
with fhe' Construction Escrow, but shall be responsible for any additional construction
costs after the Construction Escrow is e%hausted. ‘

g Until final Certification of Completion of the O&M as provided
for in Paragraph 57.d. or ﬁ#al Noticé of Completion as provided fof in Paragraph 57.¢ én
the Newmark aﬁd' Muscoy OUs, the Cify shali perform the operatién and maintenance of
any expansion systems aﬁd any other City of DTSC exﬁaction and treatn'_)enf léystems
referred to in Paragraph 14f and shall be résponsible for all éuch costs. Pfovided,
howe\;er, that in the maintenance outage or non-;outine O&M situations referred to in
Paragraph 14.c(2)(a) of this Consent vaecree,.thc City may draw upon the O&M Escrow to
pay for such costs. | | |

h. Until final Certification of -Compietion of the O&M as provided for

"in Paragraph 57.d or final Notice of 'Completion as provided for in Paragraph 57.¢ on the

the SOW. The City shall be reimbursed for the costs of such monitoring up to the
monetary limits of the O&M Escrow.
i In acéordance with Section IX of this Consent Decree (Access and

Institutional Controls), the City shall adopt and»im'plement a groundwater management and

Il permit program governing: (1) the installation of new wells in the Permit Zone (as defined

'in Paragraph 27.a); (2) the reconstruction of existing wells in the Permit Zone to increase
the capacity of such wells; and (3) the increased spreading of water in spreading basins

\

within the City and upgradient of the Newmark and Muscoy extraction and treatment -
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systems. Where not provided as part of permit requirements, the City shaii secure such
additional acceés and institutional controls, including those necessafy to ensure that the‘v'
Newmark and Muscoy Interim Remedial Actions’ éffectiveness is not compromised by :
increased wéll productioﬁ or groundwéter management practices such as ipcreased
épreading of water. The City shall be entitled to seek reimbursement for certain costs
associated with tﬁe implementation of the institutionai controls in accordance With. this_
Parégraph from the O&M Escrow.

_] ‘ The City shall develop, appls( and inain_tai_n the Groundwater Mddel,
and seek and use its best efforts to obtain water .level' and water quality data that EPA |
deterr!nines is neécssary to deVelop and update the Ground;vater Model. The City also
shall obtain other data and conduct studies requested by EPA in support of five .year
reviews pursuant to Paragraph 20 of this Consent Decree. Tﬁé City shall be entitled to
seek reimbursement from the O&M Escrow for the cpéts (including consultants’ and staff

time) associated with these data gathering efforts and studies and for developing, applying

-and maintaining the Groundwater Model, up to the funding limits established by this

Consent Decree.
k.~ When EPA transfers responsibility for r_naintaining the Groundwater
Model to .the City in accordance with the SOW, the City shall assume the responsibility for

maintaining the Groundwater Model in accordance with the schedule and specifications of .

|| the SOW.
24

1. . The City and DTSC shall refrain from taking or shpponing any
action individually, or jointly with any other authority, that would interfere with or

otherwise be inconsistent with the requirements of the Newmark and Muscoy RODs, the
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ESD, the SOW and this Consent Decree.

15.  DTSC/EPA Lead Oversight Agency Obii gations. DTSC shall perform as
the Leéd Oversight Agency fqr the O&M of the Work performed under this Consent
Decree, except as set forth herein. EPA shall pérform as the Lead dv_ersight Agg:ncy for
the Newmark and Muscoy OUs up to andvincl-uding the date that EPA detérrﬁines that sucﬁ
OUis operational and functional pursuant to ;10 C.F.R. § 300.435(f)(2), or until entry of |
this Consent Decree, whichever occurs later, and as otherwise set forth here;in. |

16.  United States/EPA Obligations.

a. The United States, on behalf of fhe Settling Federal Agénéies, shél]
make the paym‘ents descﬁbed in SeCﬁon XVI of this Consent Decree (Payments for
Response Costs).

b. Upoh entry of this Consent Decree, the ownership of the Newmark
and Muscoy extraction andvtreétment systems and appurtenant facilities (“such systems™)
shall be transferred to the City of San Bernardind Municipal Water Departmént by the
United States. | Until such transfer is made, the United States shall bear the risk of any loss
or damage to such systems. After such transfer of ownersﬁip, the City shall bear the risk‘.
of any loss or damage to and shall maintain reasonable insurance coverage on sﬁch
systems to protect against dam‘age orbl'oss of thém arising from insurable risk_s,_ as provided
in Section XVII (Indemnification and Insurance) of this Consent Decree.

c. The United States shall cooperate in the defense of any claim

‘against the United States that is subject to the indemnity described in Paragraph 74.b of

this Consent Dectee in accordance with the requirements of that Paragraph and pursuant to

Paragraph 1.b shall cooperate in the defense of the Interim Remedial Actions, permit
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program and permit decisions.

17. Modiﬁcation of the SOW or Related Work Plans.

a. If EPA or DTSC detelmi.nes that modification to the work specified
l in the SOW and/or in work plans developed pursuant to the:-SOW is necessary to achieve
and maintain the Perfoﬁnance Standards or otherwise to carry out aﬁd maintain the
effectiveness of the remedies set forth in the RODs, EPA or DTSC may fequire that such
modification be incorporated in the SOW or such work plans.. Provided, however, that a
r;lodiﬁéation may oniy be required. pursuant to this Paragraph to the extent that it is
consistent with the scope of the interim remediés selected in the Rst.

b. ~ For the purposes of this Paragraph 17 and Paragraph 57.c, the

“scope of the interim remedies selectéd in the RODs” is: the work necessary for the
effective implementation of the Newmark and Muscoy OU sélected interim remedies as
‘set forth in the Newmark and Muscoy RODS, the implementation of ;ﬁstitutional controls
as provided in the ESD, and the work necessary for the effective monitoring of the

‘Newmark Groundwater Contamination Superfund Site. The “scope of the interim

remedies selected in the RODs” shall include aﬁy necessary and appropriate adjustments,
measures or actions to ensgré the effectiveness of the Newma.rk'an‘c_llMusc'oy ou
extraction systems an\d barrier well systems, except aétivities that are (1) required to be
documented in an amendment to a ROD under the NCP; or (2) that require the City to
expand its uﬁﬁeated water fransmission capacity.

C. | Provided, however, that (1) the City shall undertake Non-Routine
O&M as-required pursuant to this Consent Decree and thé SOW, but that the total cost of

such Non-Routine O&M shall not, over the life of the Work required by this Consent
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Decree and the SOW, exceed $20,000,000 (twenty million dollars) NPV if reimbursed to
the City by insnrance. Whiie such insurance is in force, the City shall not be require'd to
contribute to the costs of Non-Routine O&M beyond the amount of any applicable
‘copayments of neductibles; and (2) for any time period for which there is ne insurance, the
City shall Be required to centribu'te to tne costs of Non-Routine O&M up to the following
amounts. The total spent by tne City that is not reimbursed by insurance for Non-Routine
O&M- shall nof, over fhe life of the Work required by this Consent Decree and the SOW,
exceed $1Q,000,(,)Ob (ten million dollars) NPV, which may be drawn from the O&M and
Construction Escrows, plus an additienal amount, up to,$$,000,000 (five million dollars)
NPV, renresenting the sum of (a) the cumulative net actual saV}ngs on O&M and
veonstl"uction realized by the City from the estimated annual O&M costs, and (b) the
portion of curnulativel net water sale pfoceeds to be returned for the benefit of the O&M
Escrow by the City pursuant to the SOW: (The sum of (a) and (b) shall be referred to es
the Centingency Account.) This limit shall be referred to as the “Uninéured Limit.” Any
co-nay or deductibles paid by the City under applicable insurance may be charged against.
this Uninsured Limit.

d. P_rovid_e& further, that the City shall use its best efforts to procure
insurance at cominereially reasonable rates to cover the costs of Non-Routine O&M np to
an aggregaﬁa of $20,000;000 (twenty rnillion dollnrs) NPV over the life of this Consent -
De_eree. The City may determine, however, through the process set forth in the SOW, with
t.he eonenﬁenCe of the Lead and Oversight Agencies, that such insurance is unavailable at ‘

commercially reasonable rates, not cost-effective, or that such insurance is otherwise

' inappropriate. In the event of such a determination, the City shall not be obliged to
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purchase such insurance.
e. If the City objects to any modification determined by EPA or DTSC
to be necessary pursuant to this Paragraph, the City may seek dispute resolution pursuant

to Section XIX (Dispute Resolution), Paragraph 85 (Record Review). The SOW and/or

 related work plans shall be modified in accordance with final resolution of the dispute.

f. The City shall implement any work required by any modifications
incorporatéd in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph. |

g Nothing in this Paragraph shall be construed to limit EPA's or

DTSC’s authority to require performance of further response actions as otherwise provided

‘in this Consent Decree.

18.  The Parties acknowledge and agree that nothing in this Consent Decree, the

-SOW, or the Remedial Design or Remedtal Action Work Plans constitutes a warranty or

repre"sentatibn of any kind by EPA or DTSVCAthat compﬁance with the work requirements |
set forth in this Consent Decree, the SOW and fhe Work Plans will achieve the
Performance Standards. The,Par-ties believe that the i)érformance of the Work will help
reduce_the risk of public exposure to t»he~ groundwater contamination and reduce and
inhibit fhe‘ spread of groundwater éontaminati‘or; from its current locgtions at the Sité.

19. | The City shall, prior to any off-Site shipment of Wéste Material from the
Site té an out-of-state wéste’-’éafnanagement facility, ‘provide written notification to the
apprc)briate state environmental official in the receiving facilitfs state and to fhe EPA and
DTSC Prdjéct Coordinators of such shipment ‘'of Waste Material. However, this

notification requirement shall not apply to any off-Site shipments when the total volume of
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all such shipments will not-exceéd 10 (ten) cubic yards.

a . The City shall include in the written notification the following
information, where available: (1) the name and location of thé faciiity to which the Waste
Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Materiai; and (4) the method of

transportation. The City shall notify the state in which the planned receiving facility is

 located of major changes in the shipment pl'an, such as a decision to ship the Waste

Maternial to‘aélother' facility w1thln the same State, or to a facility in another State.

b, The identity of the receiving facility and state will be determined by
the City at least 30 (thirty) da);s prior to shipment. The‘City shall provide the infonﬁation
required by Paragraph 19.g as soon .as pra’cticablé after the award of the contract-and
before the Waste‘Material is actually shipped. _

VIL REMEDY REVIEW

20.  Periodic Review. The City shall conduct any studies and investigations as

requested by EPA, in order to permit EPA to conduct reviews 6f whether the Interim

Remedial Actions are protective of human health and the environment, at least every 5

(ﬁvé) years as required by Section 121(c)_ of CERCLA‘, 42U0.S.C. §,.962¥1 (c), and any
applicaﬁle regﬁlations. EPA and fhg City will seek to avoid ;iuplicative sampling and
laboratory work, and to the extgnt feasiblé, will seék to consolidate the five-year reviews
of the Newmark ancklrMuscoi‘éﬁOUs. k
21 . EPA Sélection of Further Response' Actions. >If EPA deiermines, at any

time, that the Intetrim Remedial Actions are not protective of human health and the

environment, EPA may select further response actions for the Site in accordance with the
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requirements of CERCLA and the NCP.

2@. gﬂlppor'tunity To Comment. The Parties and, if required by Sections
113(k)(2) or 117 of CERCLA, 42 U.S.C. §§ 9613(k)(2), 9617, the public, will be pro'videci :
with an opportunity to comment on any further response actions proposed by EPA asa
result of th.e‘rre%/iew conducted pursuant to Section 121(c) of CERCLA , 42 U.S.C.

§ 9621(6), and to submit written cdmments for the record duripg the comment period.
VIIL QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

23..  -Samples taken within fhe Newmark and Mﬁscoy-'treatment systems for
ongoing process control purposes and for the purpose of Acox.nplying"With Department of
Health Servic;:s permits or equivalent state authorizations shaﬂl comply w1th the |
procedures, including QA/QC procedﬁres, referenced in the permits and any édditional

procedures required pursuant to the SOW. The City shall use quality assurance, quality

control, and chain of custody procedures for all other treatability, design, compliance and

monitoring samples in accordance with “EPA Requirements for Quality Assurance Project
Plans for Environmental Data Operation,” (EPA QA/RS); “Preparing Perfect Project
Plans,” (EPA /600/9-88/087), and subsequent amendments to such guidelines. Amended

guidelines shall apply only to procedures c_oriducted after such notification. Prior to the

commencement of any monitoring project under this Consent Decree, the City Shall_ submft
to EPA for approval, after a reasonable opportunity for review and cbmment by DTSC, a -
QualityAAssurance Project Plan (“QAPP”) that is consistent with the SOW, the NCP and
applicable guidance documents. If relevant. to the proceeding, the Parties agree thag

validated sampling data generated in accordance with the. QAPP(s) and reviewed and

épproved by EPA shall be admissible as evidence, without objection, in any proceeding
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under this Consent Decree. The City shall ensure that EPA an(i DTSC personnel and their
authbrized representatives are allowed access at reasonable times to all léboratories
utilized by the City in implementing this Consent Decree. In additiori, the City shall
ensure that such laboratories shall analyze all samples submitted by th'é Lead Oversight’
Agency pursuant to the QAPP for quality assurance monitoring. The City shall ensure that
the laboratories fhey utirlize‘for the analysis of samples taken pursuant to this Consent
Decree perform all analysgs accofding to accepied EPA methods. Accgpted EPA methods
consist of those methods Which 'ére documented in the “Contract Lab Program Statement
of Work for Inorganic Analysis” and the “Contract Lab Pfogram Statement of Work for
Organic Analysis,” dated February 1988, and any amendments made or ap»pIiééble thefeto :
during the course of the imblementation of this Consent Decree. The City shail ensure that
ail laboratories th¢ City uses for analysis of samples taken pursuant to this Consent Decree

participate in an EPA or EPA-equivalent. QA/QC program. The City shall ensure that all

“field methodologies utilized in collecting samples for subseqlient analysis pursuant to this

Consent Decree will be conducted in accordance with the procedures set forth in thé
QAPP appfoved by EPA.

24.. Upon request, the City shall allow split or duplicatééb vsamlb)lves to be.takén by
EPA and DTSC or their authoﬁzed representatives. Unless shorter notice is agi'eed by _

EPA, the City shall notify EPA and DTSC not less than 28 (twenty-eight) days in advance -

| of any sample collection activity, other than ongoing process control samplingand .

s_amplfng for the purpose of complying with Department of Health Services permits, as to
which the City shall provide such nb_tice to EPA and DTSC as specified in the SOW. In

addition, EPA and DTSC shall have the right to take any additional 'samples that EPA or
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DTSC deems necessary. Upon request, EPA and DTSC shall allow the City to take split

or duplicate samples of any samples they take as part of their oversight of the City
implementaﬁon of the Work.

13

- 25 The City shallv submit to EPA and DTSC each 2 (two) vcopies of the results
‘ z of all sampling and/or tests or other data obtained or generated by or on behalf of the City
7 with respect to the Site and/or the implementation of this Consei}t Deéree uﬁles's EPA or
8 || DTSC agrees otherwise. |
o 9 26 NotWithst‘anding any provision of this Consent ,Decree, the ‘United S.}tate_s '
10 ‘and DTSC hereby rétain all of their information gathering and inspection authorities and
11
12

rights, including enforcement actions related thereto, under CERCLA, RCRA and any
other applicable statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS.
15

' 27. Groundwater'Manégeme'nt and Permit Programs. In order to ensure the
16 '
17

effectiveness and integrity of the Interim Remedial Actions, and to implement the ESD,

the City shall, within 30 (thirty) days of entry~0f this Consent Decree:
18 . :
19 a. institute a groundwater management program whereby the City
- 20
21

shall monitor and, where warranted by the City’s best professional judgment, and, if
22
V .. 2 3

‘available, the Groundwater Model, in consultation with EPA and DTSC; take appropriate
24

actions to prevent or mi'tigate (1) the installation and expansion of production wellfields
and spreading basins and .tﬁé‘ re-equipping of existing wells if such wells are located within-

25

26

the City limits in the zone which may affect the effectiveness and integrity_of the Interim
27

Remedial Actions (“Permit Zone™), as determined by EPA. If the City objects to EPA’s
28

determination of the Permit Zone, the City may seek dispute resolution pursuant to Section

Consent Decree
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' XIX (Dispute Resolution), Paragraph 85 (R'ec’:ord’RevieW'); (2) the increase of the annual

volume of water spread in the Waterman Canyon, Devil’s Canyon, and Badger Canyon

‘spreading basins; and (3) the construction of any new spreading basins within City limits

located upgradient of the Newmark and Muscoy treatment systems;.

b. initiate the Cify legislative process vfor approval and adoption of a
groundWater management program consistent with the requirements of Paragraphs 27.c,
27d apd 28 that requirés specific, adyance written approval from the City (which approval
shall be based on £he City’s best professional judgnient in consultatioh with»EPA and
DTSC) in order to (1) install new wells or to reconstruct existing wells in a manner which
increases their capacity if such wells are located wit}lin the Permit Zone; (2) increase the
éﬁnual volume of water spread in the Waterman Canyon,”Dev'il’s Canyon, and Badger
Canyon spreading basin; or (3) c;)nstmct any new spreading basins with the City limits
located upvgradient of the Newmark and Muscoy treatment systems;

C. submit to EPA a plan proposing to define the Permit Zone and for‘a
well permit pfogrém to require applicants for permits to drill new wells or to reconstruct
existing wells to increase production capacity to demonstrate and certify, using the.

Groundwater Model, that the prqpqsed new or reconstructed well, at its maximum

production, will not interfere with or adversely affect the integrity of the Newmark and

Muscoy extraction and treatment systems, will not increase the likelihood that
contaminants will migrate past or around the barrier wells that are part of those systems,
and will not otherwise interfere with the performance of the Interim Remedial Actions;
and

d. submit to EPA a plan for a permit program to regulate the spreading
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of water in the spreading basins located within City limits that are upgradient of the

Newmark and Muscoy extraction and treatment systems. This program shall address, at a

| minimum, the spreading basins located at Devil’s Canyon, Waterman Canyon and Badger

Canyon, and any expansion or replacement of these basins, and any additional basins
constructed before the completion of the Work provided for in this Consent Decree. The
regulatioh of spreading activities shall be directed to assuring that any spreading of water

in these basins shall not interfere with or adversely affect the integrity of the Newmark and

‘M_uséoy Interim Remedial Actions. The permiit program wiil accommodate‘the use of

these basins fér flood control purposes in order to protect public'safety and to assure
proper 0})eration of the City’s supply wells and of all treétment systems.

Upon approval by EPA pursuant té Sec>tion‘XI (EPA Approvalb of Plans and Other
Submissions), the City shall implemeﬁt the vpermit prbgram.

28. . Inaddition to the above-described conditions on permit issuance, the City

shall condition the issuance of any permit issued under the permit programs described in -

this Section on the grant of a right for EPA, DTSC ‘and the City, including their contractors

and representatives, (1) of access at reasonable times to the wells or spreading basins or

‘related areas for the purpose of verifying compliance with the permit; and (2) upon

reasonable notice to insﬁect and copy documents and records of thé operétio’ns of the
permitted facilities in order fo verify,compliance with the permit. Nothing in this
Paragraph shall limit EPA’$or DTSC’s reépeétive statutory and regulatory authorities, |
including, but not limited to, the authority to obtain access to real property.-

29. Duﬁng the period, if any, after adoption of the permit program and before

the completion of the adaptation of the Groundwater Model for the permitting program,
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the City may, wiih the written concurrence of the Lead Oversight Agency_, after reasonable
opportunity forrreview and comment by the Support Oversight Agency, issue a permit
allowing the re-equipping or installation of a well on the basis of best professional
judgment, based on available evidence satisfactory to the Lead and Oversight Agencies
aod the City, that the proposed f,e-equipping or installation of the well will not have an
adverse effect on tfle Interim Remedial Actions. Duringvthis period, the City also shall
continue to implemeht the gfoundwater management prograim described' in i’aragraph 27.a.

Once the groundwater menagement and permit programs speciﬁed in Paragraphs 27.b, ¢

“and d; and Paragraph 28 are implemented, the groundwater managemient program

described in Paragraph 27.a may be terminated..

30. ‘The. penn_itprograms described in Paragraphs 27 and 28 shall require that,
simultaneous With the ﬁlihg of a permit appIi(‘:ation or certification, the permit applicant
shall provi(ie EPA and DTSC with copies of any such permit application or certification,
together with supporting docurhentation. EPA and DTSC shall also be prox{ided with the
City’s proposed permit decision and any modeling or other information on which -it is
based. After receipt of the applieation or certification and proposed permit decision and
all supporting documentation, the Lead and Support Oversight Agencies spall haye’ a
minimum of 30 (thir’ty) days in whi_eh to comment to the City in writing upon any such -
application or certiﬁcation.and the proposed decision, but in no circumstances Sha_ll a
failure to corpment within 3@ (thirty) days of receipt of such information, or any other time

period be deemed to be concurrence on the part of the Lead and/or Support Agency. Ifthe

‘Lead or Support Oversight Agency objects to a permit application, certification, proposed

decision, or to the modeling work or other documentation on which a proposed permit

Consent Decree -51-




10
11
12
13
15

16

217

18

19

20

21
22

23

24
25
26

27

28

de(iision is based, the Lead and/oi Support Oversight Agency, as the case may bé, and the.
City shall consult for up to 60 (sixty) days in order to resolve any material differences
between or among them over such matters. The City shail not issue a permit over the
unresolved objections of the Lead or Support Oversight Agenéy. |

31. The City shall defend, indemnify, save and hold harmless the United States
i and DTSC for any claims that result from the institution and/or implementation of the
, groundwaier management or permitting programs as‘provided m Paragraph 74.i).

32.  Ifthe Site, or any other property where access a'nd/oi 'land/Watei use .
restrictions (ofher than t}iose provided in the permit program in Par;agraphs 27-30) are _
neie_déd to implement this Consent Decree, is owned or éontrolled by any of the Parties, |
éuch Parties shall:

a. commencing on the date of lodging of this Consent Decree, providé
EPA and DTSC, and their représentativés, including their cbntr_actors, with aci:ess at all
reasonable times to tlie Site, or such other property,- for the purpose of conducting any
|| activity related to this Consent Decree including; but not limited to, the follnwing
activities: |
(1)  Monitoring the Wori(;
2y | Verifying any i_lata or information submitted to the United -

States or the State;

o (3) & Conducting investigeitions relaiing to contamination at or
near the Site; 7 |
@ Obtaining samples;

(5)  Assessing the need for, planning, or implementing additional |
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response actions at or near the Site;

6) Implementing the Work pursuant to the cqnditions set forth
in this Consent Decree;

(7)  Inspecting and copying records, operating logs, contracts, or
other documents maintained or generategi by the Pérﬁc:s or their agents, consistent
with Section XXIV (Access to Information);
| ®) Assessing the Parties’ compliénce with this Consent De_cree;

~and

(9)  Determining whether the Site or other property is being used
ina fnanner that is prdhibited or resuicfed, or that may neéd to be prohibited or
restricted, by or pursuant to this Consent Decfce; |

b. Coﬁlmencing on th¢ datevr of lodging of this Consent Decree, refrain
from using V'tihe Site,'or such othe;r property, in any manher that would interfere with or

adversely affect the integrity or protectiveness of the remedial measures to be implemented

‘ pursuant to this Consent Decree. Such restrictions may include, but are not limited te,

refraining from installing or operating production Wellﬁelds or spreading basins in a
manner that would interfere with the éffcc'tiveness.of the Newmark or Muscoy Oou
extraction and treatment systems. -

c. Within 90 (ninety) days of EPA’s writ_ten' request specifying t‘heb
pfoperty, restrictions, access.or easements sought, execute and record in the Recorder's
Office of San Bemardin()b County, State of California , an easemeht, running with the land,
that (i) grants a right of access ‘for the purpose of conducting any activity related to this

Consent Decree including, but not limited to, those activities listed in Paragraphs 32.a,
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33.a, 33.c of this Consent Decree, and (ii) grants the right to enforce the land/water use
restrictions listed in Paragraphs 32.b, 33.c of this Consent Decree, or other restrictions that

EPA determines are necessary to implement, ensure non-interference with, or ensure the

-protectiveness of the remedial measures to be performed pursuant to this Consent Decree.

Such Parties shall grantAthe access rights and the rights to enforce the land/water use

,restricti‘ons to one or more of the following persons: (i) the United States and its

representatives, (ii) DTSC and its representatives, (iii) the City and its fepres_entatives, as
applicable; and/or (1v) chler éppropriate grantees. Such Parties shall, within 45 (forty-five) ,
days of entry of this Consent Decree, éubmit to EPA for review and approval with respect
to such property:
| (1) A draft easement, in substantiélly the form attached hereto
as Appendix F, that is enforceable under the laws of the State of California, free
and clear of all prior lieris‘and' encumbrances (exceﬁt as approved by EPA), and
acceptable under the Attorney General's Title Regulaﬁons i)romulgated pursuant to
- 40 U.S.C. § 255; and
| (2,) -a current title commitment or report prepared in accordance
_ with the US Departﬁxent of Justice Title Standards (2001) (the “Standards™).
Witﬁin 15 (fifteen) days of EPA's approval and acceptance of the eas;ement, such Parties
shall updéte the title search and, if it is determined that nothing hasb oécufréd sinée‘ the

effective date of the commitment or report to affect the title adversely, record the easemént

with the Recorder's Office of San Bernardino County. Within 30 (thirty) days of recording

the easement, such Parties shall provide EPA with final title evidence acceptable under the

Standards_, and a conformed copy of the original recorded easement showing the clerk's
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recording stamps. The City shall not be obliged to record easements relating to water
pipelines under public streets.

33.  Ifthe Site, or any other property where access ahd/or land/water use

-restrictions are needed to implement this Consent Decree (other than those provided in the

permit program in Parégraphs 27-30), is owned or controlled by persons other than any of

the Parties, the City shall upon written request from EPA specifying the propérty,

|l restrictions, access or easements sought, use best efforts to secure from such persons:

a. an agreement to prdvide access thereto for the Cify, as well as for
the United States oﬁ behalf of EPA, and DTSC, as well as their represeﬁtatives (including
contractofs), for the purpose of «:onducting any activity re]ated to this Consent Decree |
including, but not limited to, those activities listed in Paragraph 32.a of this Consent
Decree;

b. an agreement, enforceable by the City, the United States and DTSC,
to abide by the oblvi»gations and restrictions established By Paragraphs-32.b and 32.c of this
_Conseﬁt Decree, or that are otherwise necessary to implément, ensure non—interférence
with, or ensure the ’protect_iveAness of the remedial measures to be performed pmsuaﬁt to
this ansent‘Decrce; af_ld 'h |

c. | ~if EPA so requests, the exééution and recordation in the Recorder's-
Office of San Bernardino County, State Aofv’ Califomia, of an gasement, running with the
land, that @ grénts aright of acc,essr for the purpose of cdnducting any activity related to
this Consent Decreev including, but not limited to, those activiti'es listed in Paragraph 32.a

of this Consent Decree, and (ii) grants the right to enforce the land/water use restrictions

listed in Paragraphs 32.b and 32.c of this Consent Decree, or other restrictions that EPA
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determines are necessary to implement, ensure non-interfcrénce with, or ensure the
protectiveness of the remedial measures to be perfoﬁned pursuant to this Consent Decree. -
The access rights and/or rights to enforce land/watef use restrictions shall be grantedr to
one or more of fhe following persons: (i)'tﬁé,Umted States and its representatives, (ii)
DTSC and its fepresenfatives, (iii) the City and its representatives, as applicable, and/or
v(iv) other appropriate grahtees.- Within 45 (fo‘rty-ﬁx&) days of entry of this Cénsent
Decret;, the Party shall submit to EPA for review and approval with iespect~ to .su'ch
property: |
'(-1) ‘adraft easement, in substantially the form attached hereto as
Appendi); F, that is enforceable under the laws of the State of California, free and
clear »of all prior liens and encumbrahces (except as approved by EPA), and |
acceptable under the Attorﬁey General's Title Regulations promulgated pursuant to
40 U.S.C. § 255; and
(2)  acurrent title commitment or report prepared in accordance
with the Standards. |

Within 15 (fifteen) days of EPA's approval and acceptance of the easement, the City shall

| update the title search and, if it is determined that nothing has occurred since the effective

‘date of the commitment or report to affect the tiﬂe adversely, the easement shall be
recorded with the Recorder's Ofﬁée of San Be_rnardinb. County. \»Nithin_3'OA(thirty) days of
the recording of the easerﬁeﬁ_t, the City shall proi_'ide EPA with final title evidence
acceptable under the Standards, and a conformed copy of the original recbrded easement

showing the clerk's recording stamps. The City shall not be obliged to record easements

for water pipelines under publié streets.
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34.  For purposes of Paragraphs 32 and 33 of this Consent Decree, “best efforts”
includes the pailment of reasonable sums of money by the City in consideratiox_u of access,
accéss easements, land/water use restrictions, and/or restrictive easements, excépt that the
City shall not be required to pay_»perinittees under Paragraphs 32 and 33 or the County of
San Bemnardino for such matters if the Lead Oversight Agency determines that such
payments are not required. If any access or lénd/water use restriction agreemenfs required A'
by Pafagrapﬁs 32.a,32.b or 32.c of this Consent Decree are not obtained within 45 (forty-
ﬁve? days of the date of entry of this» Consent Decree, or EPA request, if applicable, or any

access easements or restrictive easements required by Paragraph 33 of this Consent Decree

are not submitted to EPA in draft form within 45 (forty-five) days of the date of EPA’s

request for such easements, the City shall promptly notify the United States and DTSC in |

writing, and shall include in that notification a summary of the steps that the City has |

taken to attempt to comply with Paragraph 33 of this Consent Decree. The United States

or DTSC may, as they deem appropriate, assist‘ the EZity in obfainihg access or land/water
use restrictions, either in the form of contractual agreements or in the form of easements
running with the land. The City shall reimburse the United States or DTSC in accor&aﬂce
with the procedu'res in Section XVI (Payments (f(}rvResAponse Costs), Paragrap_h 62:¢,for ;111 |
costs incurr;:d, direct or indirect, by the United Statg:é or DTSC in obtaining such écceés |
and/or land/water use restrictions including, but.x.lot limited to, the cost of attorney time.
and the_ amount of monetary.consideration paid or just compensation.

35, If EPA determines that, in,additio’n to the City groundwater management

and permit programs referred to in Paragraphs 27-30, land/water use restrictions in the

form of state or local laws, regulations, ordinances or other governmental controls are
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needed to ixpplement the interim remedies selected in the RODs or the institutioﬁal
controls selééted in the ESD, ensure the integrity and protectiveness thereof, or ensurc-
non-interference therewith, thé City and DTSC shall use their best efforts to cooperate
with EPA's éfforts fo secure such governmental controls. For the purposes Qf this
Paragraph, “best efforts” shall not include the payment of sums of mbney to any other '
governmental entity in consideration of such governmental controls or the indemniﬁcatipn
of the United States for actions taken to secure such additional controls;

. 36. NOtwithétanding any provision of this COnsent Decree, the United Statés '-
and DTSC retain all of their access authorities and rights, as well as al_lbf tﬁeir rights to
require I@Wwater use restrictibns, in;luding enforcement authorities related thereto, under
CERCLA, RCRA and any other applicable statute or regﬁlation. :

X. REPORTING REQUIREMENTS.

37.  Inaddition to ariy other requirement of this Consent Decree, the City shall

submit to EPA and DTSC 3 (three) copies of written progress réporté that: (a) describe the

“actions which have been taken toward achiéving compliance with this Consent Decree

during the previous month or other reporting périod sp'ecifiéd‘ in this Pafagraph‘
(“Reporting Peribd”); (b) includé a summary of all results of sampling and tests and all
other data received or generated by the City or its contractors or agents in the previous
Reporting Period; (c) identify all work plans, plans' and other deliverablés required by' this
Consent Decrée completed and submitted during the preyidus Reporting Period; (d)
desqribeall actions; including, but not limited to, data_collection and implementat%on of

work plans, which are scheduled for the next six weeks, if the Reporting Period is one

month, or for the following Reporting Period, if the Reportihg Period is a quarter- or half- -
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year, and provide other information relating to the progress of the Work;i(e) include
information regarding percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of the Work, and a
description of efforts made to mitigate those delays or anticipated delays; (f) include any
modifications to the work plans or other schedules that the City has proposed to or that

have been approved by the Lead Oversight_ Agency; and (g) describe all activities

undertaken in support of the Community Relations Plan during the previous Reporting

Period and those to be undertaken in the rrext six weeks, if the Reporﬁng Period is one
month, or during the following Reporting Period, if the Reporting Period is a quarter- .'or
half-year. For the purposes of this Paragraph, r;ata srlall be considered “received or
generated” after all QA/QC procedures required under this Consent Decree have been .
completed for such data and the City has physieally’ (including electronically) receiﬁred the

data together with QA/QC documentation for such data. All data including control

'samples data and their QA/QC documentation shall be reported to the Lead or Support

Oversight Agency as detailed in the SOW.

The City shall submit these progress reports to EPA and DTSC according to the

following schedule; provided that the Lead Oversight Agency with the concurrence of the

Stipport Oversight Agency may establish a different schedule or require more frequerlr
reporting. "

a. By the last day of the month folloWing the preceding month, for2 =
(two) years eﬁer the Effective Date;

b. By the last day of the month following the preceding quaﬁer, for the

following five years (i.e. April 10, July 10, October 10 and January 10); and
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c. By the last day of the month following the preceding half-year, for
the remaining years of Work (i.e. January 10, J iily 10).
If requested by EPA or DTSC, the City shall also provide briefings for EPA and
D’i‘SC to discuss the progressvof the Work. Such briefings may be by conference call if
perrnitted by the' Lead Oversight Agency. |

| 38.  The City shall notify EPA and DTSC of any change in the schedule

described in the progress report for the performance of any activity, including, but not

limited to, data collection and implementzition of work plans, no later than 7 (seven) days -
prior to the performance of the activity.

39.  Upon the occurrence of any event during performance of the Work that the

| City is required to report pursuant to Section 1 03 of CERCLA or Section 304 of the .

Emergency Planning and Community Right—to—Know Act (“EPCRA”), the City shall

.within 24 (twenty-four) hours of the onset of Silch event orally notify the EPA Project

Coordinator or theAIternate EPA Project Coordinator (in the event of the unavailability of
the EPA Project Coordinator), and, in the event that neither the EPA ?roject Coordinatot
or Alternate EPA Project Coordinator is available, the Emergency Response Sectlon
Region 9 United States Environmental Protection Agency The City shall also notify the
DTSC Project Coordmator within the same time penod These reporting requirements are
in addition to the reporting required by CERCLA Section 103 or EPCRA Sectlon 304.

40. - Within 20 (twenty) days of the onset of such an event, the C1ty shall furnish

to EPA and DT SC a written report, signed by the City’s Prolect Coordmator setting forth

the events Wthh occurred and the measures taken, and to be taken, in response thereto.

Within 30 (thirty) days of the conclusion of such an event, the City shall submit a report
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setting forth all actions taken in response thereto.

41.  The City shail sﬁbmit 2 (two) copies of all plans, reports, and data required
by the SOW or any approved plans to the Lead and Supp()rt Oversight Agencies in
accordance with the schedules set forth in such plané.

42.V All reports and other documents submitted by the City to thé Lead and
Support Ovérsight Agencies (other than the proéress reports referred. to above) which
purpdrt to document compliance with the terms of this Consg:nt Decree shéll be signed by

‘authorized represen_tatives of the City.

XI. APPROVAL OF PLANS AND O'i‘HER SUBMT.SSIO.NS
, 43.  After réview of any plan, report or ofher item which is required to be
submitted for approval pursuant to this Consent Decrée, the Lead Oversight. Agency, after
a reasonable opportunify for review and comment by the Support Oversigﬁt Agency, shall:
|| (a) approve, in whole or in part, the submission; (b) approve the submission upon -
speciﬁed_conditions; (c) modify the sﬁbmission to cure the deficiencies; (d) disapprove, in
Whole or in part, the subrﬁission, directing that the CityAmodify the submission; or (e) any
combination of the éboVe. However, the Léad Oversight Agency shall nqt modify a
submission without first providing the City at least one notice of deficiency and aﬁ
opportunity to cﬁré within 30 (thirty) days, or within another period selected by tile Lead
| Oversight Agency, cXcept wh,erel to do so would cause serious disruption to the Work or
where previous submission(s) have been disapproved due to matcriall_defects and the
deficiencies in the submission under considerétion indicate a bad faith lack of effort to
submit an accepfable deliverable. |

44.  In the event of approval, approval upon condiﬁons, or modification by the
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Lead Oversight Agency, as applicable, pursuant to Paragraph 43 or 46, the City shall
proceed to take any action required by the plan, report,‘ or other item, as approved or
modified by the Lead Oversight Agency, subject only to its right to invoke the Dispute

Resolution procedures set forth in Section XIX (Dispute Resolutié)n) with respect to the

modifications or conditions made by the Lead Oversight Agency. In the event that the

Lead Oversight Agency modifies the submission to cure the deficiencies pursuant to
Paragraph 43 or 46 and the submission has a meterial defect, EPA and DTSC retain their
right to seek stipulated penalties, as provided in Section XX (Stipulated Penalties).

45, " Resubmission of Plans.

a. Upon receipt of a notiee of di;approval pursuant to Paragraph 43,
the City shall, within 30 (thirty) days or such longer time ae specified by the Lead
Oversight Ageney in such notice, correct the deﬁciencies and resubmit the plan, report, or
other item for approval. Any stipulated'penalties applicableto the submission ‘as provided -
in Section XX (Stipulated Penalties), shall accrue during the 30- day (thirty-day) period or |
otherwise spec1ﬁed period but shall not be payable unless the resubmlssmn is dxsapproved
or modified due toa material defect as provided in Paragraph 47.

b. Notw1thstand1ng the receipt ef a notice of dlsapproval ptlrsuant to
Paragraph 43, the City shall proceed at the direction of the Lead Over51ght Agency, to
take any action required by any non-deficient portion of the submlssxon Implementatlon
of any .non-deﬁcientportion;pf a submission shall not reljeve the City of any liability for
stipulated penalti',es under Section XX (Stipulated Penalti_es)_.

46.  Intheevent thata resubmitted plan, report or other item, or portiod thereof,

is disapproved by the Lead Oversight Agency, the Lead Oversight Agency may again
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require the City to correct the deficiencies, in accordance with the preceding Paragraphs.
The Lead Oversight Agency also retains the rightto modify or develop the plan, report or
other item. The City shall implement any such plan, report, or item as modified or
developed by the Lead Oversight Agency; subject only to its right to invoke the procedures _
set forth in Section XIX (Dispute Resolution). |

47. I upon resubmission, a plan, report, or item is disapproved or modified by
the Lead Oversight Agency due to a material defect, the Clty shall be deemed to have
failed to submlt such plan, report or item timely and adequately unless the City 1nvokes
the dispute resolution procedures set fortn in Section XIX (D1spute Resolutron) and the
Lead Oversi ght Agency's actron is overturned pursuant to thatisection. The provisions of
Section XIX (Dispute Resolution) and Section XX (Stipulated Penalties) shall govern.the
implementation of the Work and accrual and payment of any stipulated penalties during
Dispute Resolution. If the Lead“Oversig‘ht Agency's disapproyal or modification is upheld,
stipu]ated penalties shall accrue for such violation from the date on which the initial
submission was oﬁginally required, as provided in SectionXX (Stipuleted Penalties).

48.  All plans, reports, and other items required to be submitted to the Lead
Oversight Agency under this Consent Decree shall upon approval or rnodlﬁcatlon by the
Lead Oversight Agency, be enforceable under this Consent Decree In the event the Lead
Oversi ght Agency approves or modlﬁes a .’portlon of a plan, report, or ¢ other item required

to be submitted under this Consent Decree, the approved or modified porti’on shall be -

enforceable under this Consent Decree.

XII. PROJECT MANAGERS

49.  Within 20 (tWenty)’ days of lodging this Consent Decree, the City, DTSC
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and EPA will notify each other, in writing, of the name, address and telephone numberdof
their respective designated Project Coordinators and Altefnate Project Coordinators, -
unless such designation and notification has been made prior to entry of this Cbﬁsent
Decree. If a Project Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the successor will be given to the other Parties at least 5 (ﬁve)
working days before the changes occur, unless impracticable, but in no event late; than‘ the
actual day the change is made. The City’s Project Coordinators shall be subject to}
disapproval by EPA and shall have the technical expertise sufﬁ'ciént to adequately oversee
all aspects of the 'Work.‘ The City’s Project Coordinators may include the Manéger and
Deputy General M;nager of the City’s Munici—pal Water Department, but shall not be City
orl non-City employees who are attorneys for the City. He or she may assign other

representatives, including contractors, to serve as Site representatives for oversight of

performance of daily operations.

50.  The United States or DTSC may desighate other repfeséntatives, including,
but not limited to, EPA and DTSC employees, and federal and DTSC contractors and
consultants, to observe and monitor the progress of any activity undertaken pursuant to
thiS Consent Decree. EﬁA‘s‘ Project Coordinator and Alternate Project Coordinator shall
have the auth_éarity lawﬁllly vested ina Remédial Project Manager (“RPM”) and an On-

Scene Coordinator (“OSC”) by the NCP, 40 C.F.R. Part 300. In addition, EPA's Project

Coordinator or Alternate Project Coordinator shall have authority, consistent with the .

NCP, to halt any Work required by this Consent Decree and to take any necessary response
action when s/he determines that conditions at the Site constitute an emergency situation .

Or may present an immediate th_reat to public health or welfare or the environment due tb
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release or threatened release of Waste Material.
51. The Parties’ Project Coordinators will meet, at a minimum, ona monthly

basis or other basis as determined by the Lead Oversight Agency..

, XIII. ASSURANCE OF ABILITY TO COMPLETE WORK
“ | 52.  Within 60 (sixty) days of entry of this Consent Décree, or within 10 (teﬁ)
days of the United States’ payment of the amounts provided in Section XVI of this |
Consent Decree @ayrnents of Response Costs), whichever is later, the City shall establish
and maintain financial securit& for the O&M.‘ and the Site—vﬁde Monitoring. in the form of
the .O&M Escrow, and for the construction the City has agreed to ‘pe'rform in the form of
the— Const;uction Escrow, using the funds provided by t.he‘ United States.

53. With respect to the other work that the City agrees.in this Conseﬂt Decree

to perform, including but not limited to payment of DTSC’s oversight costs, as described

in Paragraph 14, within 30 (thiﬁy) days of entry of this Consent Decree, the City shall
establish and maintain financial security in the amountA of $ 3 million (three million
dollars) in one or more of the following forms:
a. A surety bond guaranteeing performance of the work;
b. . One Qf more irrevocable letters of éredit edualing the total estimated |
cost of the work;
C. A demonstration that the City satisfies the requirements of 40

C.F.R. Part 264.143(f); or
d. Another method proposed by the City and approved by EPA. Such
method may include a program in which the City shall adopt water rates, through

procedures compliaﬁt with applicable California law, that assure that the City has
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sufficient revenue from water réte—payers 'te pay for the estimated costs in each upcoming. '
City fiscal yeavriof the following items: |

(1) All fequired debt service on the Municipal Water Department’s
financial obligationé, including bonds, required by bond covenants or similar undertakings
to be serv iced by the Municipal Water Department’e water rate,reilenue';

(2) All operatingj and maintenance expenses for the City and DTSC

treatment systems, including but not limited to electrical costs, labor costs, cost of

'supplies, materials, and outside vendor costs to operate and maintain such treatment

'systems, and departmental overhead, and any anticipated Oversight Costs; and

(3) All other projected operating and capitai expenses for the'
Municipal Water Department, other than thpse lawfully subject to reimbursement under
the O&M E_scrow, the Constructien Escrow, or under other lawful and identified sources
of reimbursement.
Under such a prOgrarﬁ, the City shall annually certify to EPA and DTSC that the water
rates are sufficient to pay for all such obligations.‘ Such certiﬁcation shall include .
documentation of the debts and expenses >in Paragraph 53.d and the calculation of
revenues. If the City is uhable to certify that the water rates are sufﬁcient, the City shall R
ipitiate appropriate rate-making proceedings to assure adequate funds are avajlable to pay
for those of the .Ciiy’»s obligations Vunder this Coﬁsent Decree that are not subject to
reimbursement by ;(he O&Nihbr Construction Escrows or under other lawful and idenﬁﬁ'ed
sources of reimbmeement, or provide to EPA another form of approved financial A
assurance as described in this Paragraph.

54.  Inthe event that EPA, after a reasonable opportunity for review and
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comment by DTSC, determines at any time that the financial assurances provided pursuant

- to this Section are inadequate, the City shall, within 60 (sixty) days of receipt of notice of

EPA's determination, obtain and present to EPA for approval one of the other forms of

financial assurance listed in the preceding Paragraph of this Consent Decree. The City’s

inability to demonstrate financial ability to complete the Work or the work described in the

pfeceding Paragraph shall not excuse performance of any activities required under this
Consent Decree.

55. If the City can show that the esﬁrdated cost td complete the remaining work
under Paragraph 53 has diminished below the amount ,set‘ forth in Paragraph 53 after entry
of this Consent Decree: the City may, on any anniversdry date of entry of 'th'i*sConsent |
Decree, or at any other time agreed to by EPA in its unreviewable discretion, seek to
reduce the amount of the ﬁndncial security f)rovided under this Section to the estimated
cost of the remaining work to be performed. The City shall submit a proposal for such
reduction to the Lead Oversight Agency, in a_ccbrdance with the requirements of this

Section,-and may reduce the amount of the security upon approval by the Lead Oversight

Agency with the concurrence of the Support Oversight Aéency. In the event of a dispute,

.the‘Ci_ty may reduce the amount of the security in accordance with the final administrative

or judicial décision resolving the dispute.

56.  The City may chadge the form of financial assurance provided under this
Secﬁon at any time, upon notice to and approval by EPA, providcd that the new form of -
assurance meets the réquirements of fhis Section. In the event of a dispute, the Cify may
éhange the form of the financial assurance only in accordance with the final ddministrative

or judicial decision resolving the dispute.
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XIV CER’I;IFICATION OR NbTICé O;FFCOM'PLE”I‘“ION
57. -Comp\letion of the Work i
a. EPA, after ;easonable opportunity for review and comment by
DTSC, may require the City, upon 30 (thirty) déys’ notice, to initiate the CertiﬁcationAof
Completion‘ process.for an OU or'Sitefwidé' Monitoﬁng if EPA i)elie;/es that the Wo;k has |

been fully performed for that OU or Site—Wide MonitOring. .

| b. . Within 90 (ninety) days aﬁer the City concludes that the Work for

, ’(I)Uthe Newmark OU, (2) the Muscoy OU, or (3) f,he Site-wide Monitoring has been fully

-perfoﬁned, or within 120 (6ne hundred and twenty) days after EPA requires initiation of

the Certification of Completion process pursuant to Paragraph 57.a, the City shall schedule

and conduct a pre-éertiﬁ_cation inspection for each such phase of the Work. EPA, DTSC - |

and USACE shall be invited to attend. Unless certified or terminated earlier by EPA, each

such phase of the Work will be completed after the City has performed for (1) fifty years

after October 1, 2000, with respect to O&M of the Newmark 0U, (2) 50 (fifty) years after
the Muscoy OU is determined by EPA to be operational and functional pursuant to 40

C.F-.R. § 300.4?;5(t)(2), with respect to O&M of the Muscoy OU, and (3) 50 (fifty) years

after the Muscoy OU is determined by EPA to be operational and functional pursuant to 40

C.F.R: § 300.435(f)(2), with respect to the Site-wide Monitoring. If any EPA RQD :
requires performance of such activities for longer than the times specified in this
Paragraph, the City’s obligations under thisf Consent Decree shall be complete after the -

City has performed for the times specified in this Paragraph. If any EPA ROD provides ‘

that these activities are complete or may be ceased in lesser time frames than are specified "

in this Paragraph, the City may apply for a Certification of Completion of each phase of
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the Work in accordance with the requirements of such ROD.
e. Where the City has initiated the Certification of Completion process
pursuant to Paragraoh 57.b, if, after the pre-certification inspection, the City believes that
the Work or relevant phase of the Work nas been fully performed, the City shall eubnnt a |
written report by a registered professional engineer stating that the subject Work has been
completed in futl satisfaction of the requirements of this Con_sent Ijecree. If EPA has

initiated the Certification of Completion process pursuant to Paragraph 57.a, after the pre-

certification inspection, the City shall submit a written report by a registered professional

engineer stating whether the City believes that the Work or relevant phase of the Work has
been fully performed and completed in full satisfaction of the requirements of this Consent
Decree. Such reports shall contain the following statement, signed by a responsible
government official:

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate

and complete. I am aware that there are significant penalties for submitting

false information, including the pos51b111ty of fine and imprisonment for
knowing violations. -

If, after review of the written report, EPA after reasonable opportum'ty to review'and
comment by DTSC determines that any portlon of the Work has not been completed in
accordance with this Consent Decree, EPA will notify the Clty in wrmng of the activities
that must be undertaken by the City pursuant to this Consent Decree to complete the
Work. Provided, hoWever, that EPA may only require the City to perform such activities
pursuant to t,ln's Paregfaph to the extent that such activities are consistent with the ";scope

of the interim remedies selected in the RODs and the ESD,” as that term is defined in
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Paragraph 17. EPA will set forth in the notice a schedule for performance of such
activities consistent with this Consent Decree and the SOW or require the City to submit a

schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other'

| Submissions). The City shall perform all activities described in the notice in accordance

with the specifications and schedules established therein, subject to its right to invoke the -

| disputeresolut'ion procedures set forth in Section XIX (Dispute ResolutiOn). '

d If EPA concludes, based on the’initiél or ariy subsequent request for |
Certiﬁcation of Completion by the City, and aﬁei a reasonable opportunity for reviei_zv and
comriieni by DTSC, that the Work or a phese of the Work has been performed in
accordance with this Consent Decree, EPA will co notify the City in writing (Ceriiﬁéation
of Comoletion).

e. If EPA otherwise concludes, and after a reasonable opportunity for .
review and comment by DTSC, that the Work or a phase oi‘ the Work has been per_fonned

in accordance with this Consent Decree, EPA will so rio\tify the City in writing (Notice of

Completion). EPA may make such notification notwithstanding whether the City has

initiated or EPA has reciuired the City to initiate the Certification of Completion process.
XV - EMERGENCY RESPONSE
58. IIi the event of any action or'occurrence' dilring the performanc‘e of the
Work which causes or threatens a release of Waste Materiel from the Site ihat constitutes
an emergency situation or may present an immediate threat to public health or welfare or -
the environment, the City shall, subject to Paragraph 59,.immediately take all appropriaie'

action to prevent, abate, or minimize such release or threat of release, and shall
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immediately notify the EPA's Project Coordinator, or, if the Project Coordinator is
unavailable, EPA's Alternate ProjectCoordinato»r, and DTSC’s Project Coordinator. If

neither of the EPA personnel is available, the City shall notify the EPA Emergency

Response Unit, Region 9. The City shall take such actions in consultation with EPA's

|l Project Coordinator, or other available authorized EPA or DTSC official and in

accordance with all applicable provisions of the Health and Safety Plans, the Contingency
Plaris, and any other applicable plans or documents developed pursuant to the SOW. In.
the event that the City fails to talce eppropﬁate response action as required by this-Section,
and EPA or another debartment of the United States, and/er DTSC takes such action
instead, the City shall reimburse the Ilnited States and DTSC for all costs of the response
actien not inconsistent with the NCP pursuant to Section XVI (Payments for Response
Costs), Paragiaphs 62.e and/or 65. The City may use funds froni the O&M Escrow to
make such reimbursement. | |

59.  Nothing in the preeedirig Paragraph or in.this Consent Decree shall be
deemed to limit any-authority of the United States, or DTSC, (a) to take all appropriate
action to protect human health and the environment oi to prevent, abgte, iespond to, or

minimize an actual or threatened release of Waste Material on, at, or from the Site, or (b)

' to direct or order such action, or seek an order from the Court, to protect human health and

the environment or to prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, subject to Section XXI (Covenants Not

to Sue by United States and DTSC).
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XVI. PAYMENTS FOR RESPONSE COSTS.

60. - i’avments by Settling Federal Agencies for Past and Future Response Costs.

a Pay’ménts by Uﬁited States on Behalf of Settling F ederal Agencies
(1)  Immediately .upbn approval by thé Court of this Consent
Decree, the City Will provide electronic funds transfer information sufﬁcient to
allow the United States to make thg paymentsr provided in this Paragraph.
¥)) The United States, on behalf of the Settling Federal
Agencies; shail pay the amouht of $59,000,000 (ﬁﬁy-nin_e million doilars) into the

O&M Escrow within 90 (ninety) days after the Effective Date or upon

” establishment of the O&M Escrow, whichever is later. The amount paid into the .

O&M Escrow shall b‘e retained aﬁd used by the City in accordance with Paragraph -
14 -of this ConsentrDecree. Any a.méunt remaining in the O&M Escrow after the
earﬁer of (a) the expiration of all time limits described in Paragraph 14.3_1.1(b)¥(e);
(b) the; final Certification of Completion pursuant to Section XIV (Certification or
Notice of Completion),‘ Paraéraéh 57.d; or (c) ti]e final Notice of Completion by

EPA pursuant to Paragraph 57.e; shall be disbursed to the City and to the Future

- Cost Account on a 50/50 basis. Until such time as the United States funds the’

0&M Eécrow, the vCity_sh'all .berentitled to_seek‘reimburselv'nent for O&M Escrow-
covered cdsts from the Cooperative Agreement; provided, however, that the City
shall ;eimbmse EPAj;for any such disbursements'dun_ing such time upon funding of
the O&M Escrdw.

(3)  The United States, on behalf of the Settling Federal '
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Agencies, shall pay to EPA thev amount of $6,500,000 (six and one-half million-
dollars)“‘wit»hin 90 (ninety) days after the Efifective Date. Amounts péid to EPA in
accordance With this Paragraph shall be deposited into the Future Cost Accoun;t
and shall be retained‘ and used to conduct or finance response actions at or in
connection with the Site, or transferred by EPA to anofher special accéimt for the
Site, or to the EPA Hazardous Substance Superfund. |

: (4) The United States, on behalf of the’Settling Federal
Agenciés, shall pay to DTSC tile amount of $3,000,000 (three million déllars)
within 90 (ninety) days after the Effective Date. |

(%) Tl;e United States, on behalf of fhe Settling Federal
Agencies, shall pay inté tﬁe Construction Escrow the amount of $10,000,000 (ten
million dbllars) y\}ithin 90 (ninety) day's after the Effective Date or upon
establishment of the Construction Escrow, whichever is later. The amoﬁnt paid to
the Constructioh Escrow shall be (i) rgtained and used By the City fo pay for -
coﬁstmction of additioha_l- City treatment plants and directly related trahsmission
systems to e#pand the City’s ability to provide‘ potable water to its residents as set
forth. in Ap_pgndix Gto ﬁﬁs Consent Decree; and (ii) to complete constructioﬁ of

the Muscoy OU extraction system. Any amount remaining in the Construction

Escrow after the earlier of the last Certiﬁcation of Completion pursuanf to Section

XIV (Certification of. Notice of Completion) or the last Notice of Completion by
EPA‘pursuant to Paragraph 57.e shall be disbursed to the City and to the Future

Cost Account on a 50/50 basis.
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(6)  Except for up to $1,000,000 one million d’ollarstP\", which
may be ﬁsed by the City to implemént the requiremehts of Paragraphs 32 and 33, | '
and to develop; update and maintain tiw Grouﬁdwater Mod_el, in accordance with
the City’é obligations under Paragraph 14.c.(1), no funds paid by or on behalf of
the Settling Federal Agencies to the O&M or Conétruction Escrows pursuant to

- this Consent Decree shall be used to pay attorneys' fees, expért witness costs, or
other litigatior‘lbcosts or fees. - |
b. The Settling Federal Agencies’ obli gationé under this Consent Decree
shall be éatisﬁed upoh such payrhents by the United States, on behalf of the Settlingv
Federal Agencies, provided iﬁ Paragraph 60.a. If thé required péyments are not made
within 90 (ninety) days after the Effective Dafe or as otherwise provided ih this Paragraph,

EPA and the Department of Justice shall resolve the issue within 30 (thirty) days in

" accordance with the letter agreement dated December 28, 1998. Payment of such funds

shall not be considered a fine, penalty or moﬁetary sanction. If a required payment for the
Settling F éderal Agencies is not made within 90 (ninety) days of entry of this Consent -
Decree, then the unpaid balance shall accrue Interest from the date 90 (ninety) days gfte‘r
the date of entry until the date the Ci&, DTSC or EPA, as the case may be, actually
feceives the federal payment. |

c. The City’s audit responsibilities for use of fﬁe Escrow Funds shall be
governed by OMB CirculariA-133. The City shall cause. the use of tile Escrow Funds to be

audited annually as a major program within the meaning of, and acbdrding to the standards

and procedures of, OMB Circular A-133 or a com'pafable, mininium standard in any
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successor document. That audit shall assure, among other things, that the money is
invested as provided in the attached guaranteed investment contract (Appendix G), and
that the proceeds of that investment and the principal sum are spent for the permitted

purposes under this Consent Decree. A'separate report concerning such expenditures and

-their compliance with this Consent Decree shall be prepared annually by the auditors and

provided to the City, and the Lead and Support Oversight Agencies.
d. The United States’ payments to DTSC shall be made in accofdance
with the procedures in Paragraph 65 or in accordance with Electronic Funds Traﬁsfér

instructions provided by DTSC.

61.  Anti-Deficiency Act The Parties to this Consent Decree recognize and

acknowledge that the payment obligations of the United States pursuant to this Consent -

Deéree can only be paid from‘ appropriated funds legally available for such purpose.
Nothing in this Consent Decree shall be interpreted or construed as a comnﬁtment or
requirement that the United States obligate or._pay funds in contravention of the Anti-
Deficiency Act, 31 U.S.C. §§ 1301,  1‘341, or any other applicable provision of iaw.

62. Payment by the City for Extraordinary Costs and Other Pévments

a. The City shall pay to the Unitng States all Extraordinary Costs and '
other‘payments' reqﬁired by fhis COnscnt_ Decree. Oﬁ‘a periodic basis the- United States’
will send the City a bill requiring payment of Extraordinary Costs that includes a SCORES
(which stands fof .“Superfuﬁd Cost Organization and Recovery Enhancement ':System”' or

other regionally-prepared standard cost summary that includes direct and indirect costs -

incurred by EPA and its contractors for Future U.S. Response Costs and Extraordinary
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Costs: In addition to the cost summary, EPA shall provide with each bill an explanation of
its allocation of costs between Future U.S. Response Costs and Extraordinary Costs or
other payments required by the bill. The City shall make all payments identified by EPA
as Extraordinary Costs or other payments required hy the bill within 60 (sixty) days of the
City’s receipt of each bill requiring payment, except as otherwise provided in Paragraphs-
66 and 109.

b. EPA has already obligated $ 6,249;000 of appropriated money |
under the Cooperative Agreement for the City to complete the conetrnction of the Muscoy
extraction system, as that City commitment is deﬁned in Paragraph 14.¢ of this Consent
Decree. In the event EPA pays the City more than $6,249,000 under the Cooperative
Agreement for the City to construct the Muscoy extraction system, the City shall
reimburse EPA such additional amount within thirty (30) days of the City’s receipt of a
bill requirin‘g payment of such costs. EPA shall not seek reimbursement of such amounts
luntil after the Construction Escrow has been funded.

C. In the event that the City has sought and been reimbursed hy EPA
pursuant to the Cooperative Agreement for O&M on the Newmark er Muscoy OU or the.
Site-wide Momtormg, the City shall reimburse EPA for such sums prevmusly paid to the
Clty pursuant to the Cooperatlve Agreement The City has sought and been relmbursed by :
EPA for O&M on the Newmark OU since October 1, 2000. EPA shall not seek
reimbursement _fot such amounts until aﬁerthe O&M Escrow has been funded.

d. " Inthe event that EPA is required.to pay fer obligations of the City

that are not reimb'_ursed under this Consent Decree or that exceed the limits of the escrows
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established pursuant to this Consent Decree, the City shall reimburse EPA for such costs.
e. The City shall make all payments required by this Paragraph by a

check made payable to “EPA Hazardous Substance Siuperfund,”l referenciné the name and

address of the party makjng the payment, EPA Site/Spill ID Number 09J5, and DOJ Case

Number 90’-11-3-06902/ 1. The City shall send the check(s) to:

U.S. Environmental Protection Agency

Region IX, Attn: Superfund Accounting -

P.O. Box 360863M

Pittsburgh, PA 15251

Attn: David Wood
Amounts paid to EPA in accordance with this Paragraph shall be deposited into the Future
Cost Account and shall be retained and used to conduct or finance response actions at or in
connection with the Site, or transferred by EPA to the EPA Hazardous Substance
Superfund. .

63. At the time of payment, the City shall send notice that payment has been

made to the United States, to EPA and to the Regional Financial Management Officer, in

accordance with Section XXVI (Noticcs and Submissions).

64. Amounts paid to EPA :by the City in accordance with this Section shall be

deposited into the Future Cost Account and shall be retained and used to conduct or

finance response actions at or in connection with the Site, or transferred by EPA to the -
EPA Hazardous Substance Superfund.
-65.  The City shall reimburse DTSC for all Oversight Costs not inconsistent

with the NCP up to $900,000 (nine hundred thousand dollars). DTSC will send the Citya

bill requiring payment that includes a standard DTSC-prepared cost summary that
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includes direct and indirect costs incurred by DTSC and its contractors for Oversight Costs
on a periodic basis. The City shall make all payments within 90 (ninety) days of the City’s

receipt of each bill requiring payment, eXcept as otherwise provided in Paragraphs 66 and

*109. All payments to DTSC required by this Consent Decree shall be made by check,
‘payable to Cashier, Department of Toxic Substances Control, and accompanied by a

transmittal letter reférencing the Newmark Superfund Site, Project Code No. 400259, and

shall be forwarded to:

‘Cashier, Department of Toxic Substances Control

1001 “T” Street, 4™ Floor

P.O. Box 806 :

Sacramento, California 95814-0806

66. The City may contest bayment of any OVersight Costs or E);traordinary

Costs if the City determines that the United States or DTSC has made an accounting error,
if the applicable cap on Oversight Costs hés been exceeded, or if the City alleges that a
cost item that is included represents costg that are inconsistent with thé NCP, or with °
respect to DTSC costs, other applicable state law. The City may request the underlying
documentation only for charges incurred by DTSVC, provided that such request shall not be
cause for the City to delay payment to the Unitcd States or DTSC or to delay initiation of
the dispute resoiuti_oﬁ proi:edurés and,satisfacﬁop of _the other requirements described in |
this Pafagraph. Any bbjection shall be made in writjng within 30 (thirty) days of receipt of
the bill and must be sent to the Uni_ted States (if the United States' ac_icounting is being
disputed) or DTSC (if DTSC ’s‘accountix.lé is being disputed) pursuant to Sectioﬁ XXVI1
(Notices and S_ubmiésions). Any such objection shall specifically id‘entify the contested

Oversight Costs or Extraordinary Costs and the basis for objection. In the event of an
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objection, the City shall within the 30 (thirty) day period pay all uncontested Oversight and
‘Ekﬁaordinary Costs to thé United States or DTSC in the manner described in Paragraphs
62.¢ and 65. Simuitaneously, the City shall establish an interest-bearing e’sérow account in
a federally;insured bank duly chartered in the State of California and remit to that escrow
account funds eQuivalent to the amount of the contested Oversi gh;t Costs or Extraordinary
Costs. The‘ C1ty shall send to the United States, as provided in Section XX VI (Notices aﬂd
Sﬁbmissions), and DT_SC a copy of the transmittal letter and chéck payin’g‘the uncontested.

Oversight C(S_’sts ,orrbExtraordinary Response Costs, and a copy of the correspondencé that

|| establishes and funds the escrow account, including, but not limited to, information

containing the identity of the bank and bank account under which the escrow account is

Il established as well as a bank statement showing the initial balance of the escrow account.

‘Simultaneously with-establishment of the escrow account, the City shall initiate the -

dispute resolution procedures in Section XIX (Diépute Resolution). If the United States or

DTSC prevails in the dispute, within 10 (ten) days of the resolution of the dispute, the City

"shall pay the sums due (with accrued interest) to the United States, if the United States

costs are disputed, or DTSC, if DTSC costs are disputed, in the manner described in
Paragraph 62.e or 65. Ifthe City;prevails concerning any aspect of the contes_ted costs, the
FCity shall pay that portion Qf the c‘osvts- (plus associated accrued interest) for which it did |
not prevail to thelUnited States, if the VUnitved States costs are.disputed, or DTSC, if DTSC
costs are disputéd, in the mvzi:nﬁer described in Paragraph 62.¢ or 65; the City shall be
disbursed any balance of thg escrow accoﬁnt. Th.e dispﬁte resolution procedures set foﬁh '

in this Paragraph in conjunction with fhe procedures set forth in Section XIX (Dispute
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(
Resplution) shall be the excluslve mechanisms for resolving disputes regarding the City’s
obligation lo reimburse the United States and DTSC for their Oversight or Extra;rdinary
Costs. |

67. - Inthe event that the'payrlients required by Paragraphs 62.e and 65 are not
made witlain 60 (sixty).and 90 (ninéty) days, respectively, of the City’s receipt of the bill,
the City shall pay Interest on the unpaid balance, exc;ept that the City shall not be obliged

to pay Interest with respect to any costs which it contested and with respect to which it has

prevailed pursuant to the preceding Paragraph and the Dispute Resolution procedures |

"under this Consent l)ecfee‘. The Interest to be paid on costs under this'Paragraph shall

“4

“begin to accrue on the d;te of the bill. The Interest shall accrue through the date of the

City’s paymerlt. Payments of ZInterest made under thié Paragraph shall be in addition to
such other remedies or sanctioné available to the United States and DTSC by virtue of thél
City’s failure to-make timely péyments under this Section including, but not limited to,
payment of stlpulated penalties. The City shall mékc all paymenls required by this

Paragraph in the manner described in Paragraphs 62.¢ and 65.

68.  Intentionally Left Blank,

69. Intentionally Left Blank.

70.  Intentionally Lefi Blank,

71.. Intentionally Left Blank.

72.  Intentionally.Left Blank..

73.  Intentionally Left Blank..
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XVII. INDEMNIFICATION AND INSURANCE.

74.  The City’s Indemnification of the United States and DTSC.

a. The United States and DTSC do not assume any liability by entering
into this agreement or by virtue of any designation of the City as EPA's or DTSC’s
authorized representatives under Section 104(e) of CERCLA. With respect to the Work

for which the City is responsible, the City shall indemnify, s'avej and hold harmless the

United States, DTSC, and their officials, agents, employees, contractors, subcontractoré, or

representatives for or from any and all claims or causes of action arising from, or on
account of, negligent or other wrongful acts or omissions of the City, as applicable, its
officers, directors, employees, agents, contractors, subcontractors, and any persons acting

on their behalf or under their control, in carrying out activities pursuant to this Consent

Decree, including, but not limited to, any claims arising from any designation of the City

.as EPA's or DTSC’s authorized representatives under Section 104(¢) of CERCLA.

Further, the City agrees to pay the United States as Extraordinary Costs and DTSC as costs
not included in State Oversight Costs all costs they incur including, but not limited to,
attorneys fees and other expenses of litigation and settlement arising from, or on account

of, claims made __against the United States or DTSC based on negligent or other wrongful

acts or omissions of the City, its officers, directors, employees, agents, contractors,

subcontractors, and any persons acting on its behalf or under their control, in carrying out
activities pursuant to this Consent Decfee_. Neither the United States nor DTSC shall be
held out as a party to any contract entered into by or on behalf of the Cit); in carrying out

activities pursuant to this Consent Decree. The City and its contractors shall not be
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considered agents of the United States or DTSC.

b. The United States and DTSC do not assume any liability for the
groundwater management and permitting program described in Paragraphs 27-30. The
City shall defend, indemnify, save and hold harmless the U_nitédStates and VDTSC against_
all claims 6r causes of actior; arising from or on accéunt of the acts or omissions of the
City, as apblicable, its officers, directors, employees, agents, contractors, sﬁbcontractors,

and any persoﬂs acting on their behalf or under their control, in carrying out the

‘groundwater managerhent and permitting program, including but not limited to claims that

the programs or Groundwater Model are illegal, invalid, or constitute a taking of property
without just com;;ensation. The City’s bbli gation to indemrﬁfy the United States pursuant
to this Paragraph-74.b shall be limited to $ 12,000,000 (twelve million dollars) NPV on the
daté of entry of this Consent Decree. The City’s obligation to indemnify DTSC pursuént
to this Paragraph 74.b shall be limited to-$ 12,000,000 (twelve million dollars). The
United States and DTSC shall cooperate in the defense of any such claim, and shall bear -
their own ihtramural costs of such cooﬁération (e.g., EPA and DOJ employee
compensation and related costs), and in the case of DTSC, California Department of

Justice intramural costs, but the City shall bear any other costs of defending the United

.States and DTSC against any such claim or cause of action.

c. = The United States or DTSC, as applicable, shall give the City
prompt notice of any cl’aim for which the United States or DTSC plans to seek
indemnification pursuant to Paragraph 74, and shall consult with the City prior to settling

such claim. The United States and DTSC also shall notify each other promptly of such
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claims. DTSC shall give the City the opportunity to assis»tvin the defense of any such claim
at the City’s exi)ense. At the request of the United States or DTSC, the City at its own
expense sh.";lll undertake the defense and/or shall cooperate With the United States in the
defense of any such claim. :

7 75.  The City waives all claims against the United States and DTSC for
damages or reimbursement or for set-off of any payments made or to be made to the
Unite(i States or DTSC, arising from or on account of any contract, agreement, or
arrangement between the City, the Unitedb States or DTSC and any person for perfdrmaﬁce
of Work on or relating to the Site, including, but not limited to, élaims on:account of
construction delays. In addition, the City shall indemnify and hold harmless the I}nited
States and bTSC with respect to any and all claims for damages or reimbursement arising
from or on account of any contract, agreement, or arrangement between the City and any
person for performance of Work on or relating to the Site, including, but not limited to,
claims on account of construction delays. , |

76. . Subject to its obligations under this Consent Decree, including but not

limited to under Paragraph 62, the City reserves all rights under th¢ Cooperative
Agreement with the United States and under agreemeﬁts with DTSC é'elaied to this Site for
feimbufsemént,. indemnity, or other rights_ for work the City has undeﬂakén puréuant to thé
Coopérati_ve Agreement or agreements with DTSC (1) prior to receipt of funds in the
O&M Escrow to cover current O&M obligations of the City under this Consent Decree,
excluding costs that are the sole responsibility of the City un;16r this Consent Decree, and

(2) prior to.receipt of funds in the Construction Escrow to cover construction obligations
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of the City under this Consent Decree.
77.  No later than 15 (fifteen) days before commencing any on-site Work, the

City shall secure, and shall maintain until the first anniversary of EPA's final Certification

|| of Completion of the Work pursuant to Subparagraph 57.d of Section XIV (Certification

or Notice of Completion) comprehensive general liability insurance with limits of § 20
million (twenty million dollars), combined single limit, naming the United States and
DTSC as ad'ditional insureds. In avddition,v.fpr the duration of this ConsentDec}ree, the City
shall satisfy, or shall ensure that its qontrz’wtérs or subcontractors satisfy, all épplicéble |
laws and regulations regarding the provisipn of worker's compensation insurance for all
persohs pgrfonning the Work on behal} of the City in furtherance of this Consent Decree.
‘Pr'ior to commencement of the Work under this Consent Decreé, the City shall provide to
EPA and the DTSC certificates of such insurance and a copy of each insurance pol'icy..
The:City shall resubmit such c.erti'ﬁcates and copies of policies each year on the
-anniversary of the Effective Date. If the City demonstrates By evidence _satisfactofy to .
EPA that any, contréctor or subcontractor maintains insurance equivalent to that described
above, or insurance covering the same risks but in a lesser amount, then,‘v‘vith respect to
 that contractor or subcontractbr, the City need provide only that portion of the insurance

described above which is not maintained by the contractor or subcontractor. As each

Il phase of the Work is completed and EPA issues a Certification or Notice of Completion

for that phase of the Work iinder Section XIV (Certification or Notice of Completion), the
City may request to reduce the amount of insurance the City is required to maintain and

may reduce that amount with EPA approval.
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XVIIL FORCE MAJEURE
78. ‘;Force majeure,” for purposes of this Consent Decree, is defined as any
event arising from causes beyond the control of the City, of any entity controlled by the
City, or any of its'contractors, that delays or prevents the performance of any obligation

under this Consent Decree despite the City’s best efforts to fulfill the obligation. The

‘requirement that the City exercise “best efforts to fulfill the obligation” includes using best

efforts to anticipate any poteﬁtial force majeure _eyeht and besf efforts to address the effects
of any ‘potential‘forpe; maj eure event (1) as it is occurring and (2) following the potential
force majeure event, such thavt\the delay is minimizéd'to the greatest extent i)ossiblé.
“Force Majeure” does not inéh’xde financial inab?lity to complete the Work,—a failure to

attain the Performance Standards, or failure of the City to implement the grdundwatcr

-management program or the permit plan described in Paragraphs 27-30.

79. If any event occurs or has occurred that may delay the performance ofany

obligation under th_is' Consent Decree, whether or not caused by a force majeure event, the

'City shall notify orally EPA's Project Coordinatqr or,.in his or her absence, EPA's

Alternate Project Coordinator 6r, in the event both of EPA's designated representatives are

unavailable, the Director of the Superfund Division, EPA Region 9, and DTSC’s Project

Coordinator, within 2 (two) Working Days of when the City first knew that the event
might caﬁse a delay. Within 2 (two) :W'ork:ing Days thereafter, the City shall provide in
wﬁﬁng to EPA and DTSC an expianation and description of the reasons for ;the delay; the
anticipated duratior.lt of the delay; all actibns taken or to be taken to prevent or minimize |

the delay; a schedule for implementation of any measures to be taken to prevent or
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mitigate the delay or the effect of the delay; the City’s rationale for attributing such delay
to a force majeﬁre event if the City intends to assert such a claim; and a statement as to

whether, in the opinion of the City, such event may cause or contribute to an

- endangerment to public health, welfare or the environment. The City shall include with -

)

any notice all available documentation supporﬁhg its claim that the dclay was attributable

to a force majeure. Failure to comply with the above requi’rements shall preclude the City

from asserting any claim of force majeure for that event for the period of time of such

failure to comply, and for any additional delay caused by such failure. The City shall Bc

I deemed to know of any circumstance of which the City, any entity controlled by the Ciiy,

of thg City’s contractors knew or should have known.

80.  IfEPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performénce_of the obligations under thlS Consent Decree that
are affected by the force majf;ure event will be extended by EPA for suéh time as is'\ |
necessary to complete those obligations. An extension ;)f the time for performance of the
obligations affected by the force majeure evént shall not, of itsglf, extend the time for
performance of any other obligatioh. If EPA does not agree that the delay or anti_cipa’ted
delay has been or will be causec_l by a force majeure event, EPA will notify the City ahd
DTSC in writing of its decision. IfEPA agreeé that the deiay is attﬁbutal;le to a force
majeure event; EPA will notify the City aﬁd bTSC in writing of the length of the
extehsion, if any, for performance of the ob’li gations affected by the force majeure event.

81.  Ifthe City elects to i’nvoke the dispute resolution procedures set forth in

Secﬁon XIX (Dispute Resolution), the City shall do so no later than 15 (fifteen) days after
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Decree idéntiﬁed to EPA and the Court.

receipt of EPA’s notice. In any such proceeding, the City shall have the burden of
demonstrating By a preponderance of the evidence that the delay or anticipated delay has

been or will be caused by a force majeure event, that the duration of the delay or the

extension sought was or will be warranted under the circumstances, that best efforts were

exercised to avoid and mitigate the effects of the delay, and that the City complied with the-
requirements of Paragraph 79, above. If the City carries this burden, the delay at issue
shall be deemed not to be a violation by the City of the affected obligation o.f this Consent

)

XIX. DISPUTE RESOLUTION

82.  Unless otherwise expreésly provided for in this Consent Décree, the dispute
resolution procedures qf this ‘Seétion shall be the City’s exclusive mechanism to resolve -
disputes arising under or with respect to this Consent Decree. However, the procedures set
forth iﬁ this Section shall not apply to actions by the United States or DTSC to enfqrce
obligations of the City that have not been disputed in accordance With this Seétion. Nor

shall the procedures set forth in this Section apply to any dispute between the United

-States and DTSC.

83. Any disf)ute between thé_ City aﬁd EPA whjch arises undér or w1th respect
to this Consent Decrée.shall in the first instanbe be the subject of infonnél negotiations
between the City and EPA. The period for informal negotiations shéll not e);ceed 20
(twentY) days from the tij_nea;_,he dispute arises, unles;v, it isbmodiﬁed by written agreement
of the Parties to the dispute. The dispute ‘shall b¢ conéidered to héve arisen whén one

Party sends the other Party a written Notice of Dispute.
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a. In the event that the City and EPA cannot resolve a dispute by

informal hegotiations under this Paragraph, then the position advanced by EPA shall be

considered binding unless, within 30 (thirty) days after the conclusion of the informal

negotiation period, the City invokes the formal dispute resolution procedures of this
Section by serving on EPA a written Statement of Position on the matter in dispute,
including, but not limited to, any facmal data, analysis or opinion supporting that positionv '
and any supporting documentation relied upon by the City. The Statement of Position
shall spécify the City’s position as>to whether formal dispute resolutioﬁ should proceed
under Paragraph 84 or Paragraph 85.

b. 'With{n 15 (fifieen) working _da;s after receipt of the City’s
Statement of Position, EPA will serve on the City its Statement of Position, including, but

not limited to, any factual data, analysis, or opinion supporting that position and all

'sﬁpporting documentation relied upon by EPA. EPA’s Statement of Position shall include

a statement as to whether formal dispute resolution should proceed under Paragraph 84 or

85. Within 5 (five) Working Days after receipt of EPA's Statement of Position, the City

‘may submit a Reply.

c. F thére is disagreement between EPA and the‘ City as to whether _
diéputé resolution should:proc'eéd under Paragraph 84 or 85, EPA and fhe City shall follow
the procedures set forth in the paragraph determined by EPA to be applicable. However, if ',
the City ultimately appeals to fhe Court to resolve éhe dispute, ihe Court shall determine
which Paragraph is ‘applicable in accordance with thé sténdards of applicability set forth in'

Paragraphs 84 and 85.
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84. | Formal dispute resolution for disputes between the City and EPA pertaining
to the selection or adequacy of any response action and all other disputes that are accorded
review on the administrative record under applicable principles of administrative law shall
be conducted pursuant to the procedures set forth in this Paragraph. For purposes of this
Paragraph, ‘the adecjuacy of any response action includes, Without limiration: (1) the
adequacy or appropnateness of plans, procedures to implement plans, or any other items

requiring approval by EPA or DTSC under this Consent Decree and (2) the adequacy of

' the performance of response actions taken pursuant to this Consent Decree. Nothing in

| this Consent Decree shall be construed to allow any dispute by the City regarding the

validity of the RODs’ provisions.

| a. An administrative record of the dispute shall be maintained by EPA, -
and shall contain all Statements of Position, including supporting documentation,
submitted pursuant to this Section. Where appropriate, EPA may allow submission of
supplemental Statements of Position.

b. The Director of the Superfund Division, EPA Region 9, will issue a
final administrative decision resolving the dispute based on the administrative rec_ord
described i in Paragraph 84 a. This decision shall be binding upon the affected Partles
subject only to the right | to seek Judrclal review pursuant to Paragraph 84.c and 85.a. |

| c. Any administrative decision made by EPA pursuant to
Paragraph 84.b shall be'revi'_eWable by this Court, provided that a motion for judicial
review _of the decision is filed by the City with the Court and served on EPA within 15

(fifteen) days of receipt of EPA's decision. ‘The motion shall include a description of the
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' matter in dispute, the efforts made by the Parties to resolve it, the relief requested, and the

schedule, if any, Withil:l which the dispﬁte must be resolved to eﬁsure orderly
implementation of this Consent Decree. | The United States may file a ‘respon_se to the
City’s motion within 30 (thirty) days of such motion.

d. In pféceédings on any dispute gdvemed by this Paragraph, the City
shall have the burden of demonstratiﬂg that the decision of the Superfund Division |
Direcior- is érbitr_ary and capricious or othérwisé not in accdrdance with law. Judicial
review of EPAYs décision shall be on the administrative record comI;iled pursuant to
i’anagraph 84.:a. » | | |

. 85. Forn:;al dispute resolution for di.sputes between the City and EPA that
neitﬁer pertain to the selection of adequacy of any response action, nor are otherwise
accorded review on the administrative record under applicable principles of administrative
law, shall be governed by this Paragraph..

a. Followihg reclze-ipt‘of the City’s Statement of Position Vsubmitted
pursuant to P'a,ragraph\ 83, the Director of the Superfund Division, EPA Region 9, will h
issue a final decision resolving the dispute. The Superfund Division Director's decision |
shall be binding on the City'unless, v}v'ithin‘ 15 (ﬁfteenj days of receipt ‘of the decision, the
Cit};’ files»with the Coun‘and serves on EPA a fnotion for juc-lic'iél review éf the decision |
éettihg forth the matter in (iispute, the efforts made by the Parties to»res.olve it, the relief
requésted, and the schedule;if any, within wﬁich the dispute must be ;‘esolved to ensure
brderly implémentation of the/ Consent Decree.  The United States vmay file a response to

the City’s motion within 30 (thirty) dayé of suéh motion. DTSC shall have the opportunity
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to provide statements of positionand to respond to any City motion in any dispute between |
the City and EPA.

b. No'twithsfanding Péragraph P of Section I (Background) of this
‘Consent Decree, judicial review of ariy dispute governed by this Paragraph shall be V
governed by applicable principles of law.

86. - Disputes that arise under this Consent Decree between the City and DTSC

l relating to DTSC’s decisions or the Work performed pursuant to DTSCA acting as the Lead

: QQersighf Agen.cy, shall bé}resdlved in accordaﬁce with this P-aragrapﬁ. The City and
DTSC agree to ;ise their beét'efforté to resolvé ail disputes infd_rmal]y. Tﬁg City énd
DTéC agree that the ;!)roced.ures contéiped in this Paragraph are the required
administrative procedures fdr résolving disputes arising under this Consent Decree. If the
City fails to follow the procedures contained in this. Paragraph, it shall have waived its
right to further contest the disputed issue: The City reserves its legal-‘rights to contest or
defend against any final ,decision 'renderedl by DTSC undgr this Paragraph. Disputes |
regarding DTSC Billihgs or payment of Oversight Costs shall foliow the procedurés set

forth in Paragraph 66 and Paragraph 86.c. |

| a. The City shall ﬁ;st seek reéblution with DTSC’s assi gnéd project
manager and unit»c_hief by proﬁdin'g a written statement of the disijufe. Ifthe isgﬁe is not

‘tesolved after review by the unit chief, the City shall seek resolution with the DTSC
brahch chief by presenting iy a letter the issues in 'dispute,,the legal or other basis for the
City’s position, and the rémedy sought. bT}vle branch chief shall issue a written-decision

with an explanation for the decision within thirty (30) business days after receipt of the
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letter from the City.

b. | If the City disagrees with tﬁe branch chief’s decision, the City may
appeal to the Statewide Cleanup Operations Divisicn Chief. To appeal to the.divisi-on |
chief, the City shall prepare a lctter ctating the reasons Why' the branch chief’s decision is
not acceptcble. At‘tachedAto the letter shall be (i) the City’s original statemnent of dispute,
(ii) supporting documents, and (iii) copies of any resﬁonées prepared by the project
managec, unit chief, and branch chief. This lettcr and attach-rhe‘nts shall be sent to the |
division chief within ten (lb) business days from the date of the City’s rcceipt of the -
branch chief’s response. The diyisicn chief or designee shall review the City’s letter and
supporting documents, consider the iss’ucs raised and render a writte;1 decision to the City
within thirty (30) business days of receipt of thc City’s letter. The dec‘ision of thc division
chief, or designee, shall cdhstitute DTSC’s édministrative_ decision on;thc 1ssues in
dispute.

| c. Ifthe_ City contests pdyment of any Oversight Costs to DTSC, it
shall comply with the procedures set forth ianarégraph 66. Priorto Arequesting formal |
dispute resolution, thew' City shall notify DTSC’s assigned proj ect{ménager and attempt to

informally resolve the dispute with DTSC’s project manégcrc and bfanch chicf.- ‘The

‘written request for dispute resoluticn_ shall describe'k all issues in disputé and shall set forth

the reasons for the dispute, both factual and'legal. All notices and submissions required

pursuant to Paragraph 66 and the written request for dispute resolutior'lvshall be sent to:

Spec1al Assistant for Cost Recovery and Reimbursement Pohcy
" Department of Toxic Substances Control

P.O. Box 806

Sacramento, CA 95812-0806
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Copies of those notices and subﬁlissions and of the written request for dispute resolution |
shall also be sent to thbSe persons designated by DTSC to receive notices and submissions
in Section XXVI of this Consent Decree. A decision oﬂ the b‘illing dispute wiﬂ be
rendered by the Special Aésistant for Cost Recovery and Reimbursement Policy or other
DTSC dé:signee.

d. The decision by the division chief under subpafagraph b. or the
Special Assistant fof Cost Recovery and Reimbursement Policy under sﬁb;;aragraph €.
shall be binding on the City unleés, within 15 (fifteen) days of the rece;ipt of the d¢bi$ion,
the City files with the court and serves on DTSC a motion for judicial review of the

decision setting forth the matter in dispute, the efforts made by the Parties to resolve it, the

1 relief requested, and the schedule, if any, within which the dispute must be resolved to

ensure orderly implementation of the Consent Decree. DTSC may file a response within

30 (thirty) days of such motion. The United States shall have the opportunity to provide -

‘statements of position and to respond to any City motion. -

87.  The invocation of formal dispute resolution procedures under this Section

shall not extend, postpone or affect in any way any obligation of the City under this

Con;ent Decree, not directly in dispute, unless either-EPA or DTSC, as applicable, br the
Court agrees otherwise. Stipulated penalties with respect to the disputed matter shall
continue to accrue but pament shall be stayed'pending resolution of the dispute as
provided in Paragraph 98. I;}otwi'thstanding the stay of payment, stipulatéd penalties shall
accrue from the ﬁrét day of noncompliance with any applicable provision‘ of this Consent

Decree. In the event that the City does not prevail on the disputed issue, stipulated
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1 { penalties shall be assessed and paid as provided in Section XX (Stipulated Penalties).

2 XX. STIPULATED PENALTIES

3 88, The City shall be liable for stipulated penalties in the amounts set forth in
* this Section to the United States and DTSC for the City’s failure to comply with the

| 2 requirements of tilis Censent Decvreeas specified below, unless excused under Section

' 7 XVII (Force Majeure). “Compliance” by the City shall include completion of the

8 || activities under this Consent Decree or any work plan or other plan approved under this -

2 v Consent Decree or, after the date of entry of this Consent Decree, construction of the
‘Muscoy extraction system begun under the Cooperative Agreement, identified below, in
11 | o
accordance with all applicable requirements of law, this Consent Decree, the SOW, and
12 ‘

13 || any plans or othér documents approved pursuant to this Consent Decree and within the

14 speciﬁed time schedules established by and approved under this Consent Decree.

154 89.  Stipulated Penalty Amounts - Work.

16 a. The following stipuléted penélties shaﬁ accrue per violation per day
i: for any noncompliance identified in Subparagraph 89.b: |
19 Penalty Per Violation Per Day Period of Noncompliamce

20 $ 1500 . * 1st through 14th day

21 - $ 2500 o , _15th through ?;Oth day

22 | $ 10,000 : 31st day and beyond

v23 b. Compliance Milestones. The Compliance Milestones include both
Zz the ﬁmely and adequate submittal (as deﬁne& in Section XI, Approval of Plans and Other
26 Submissions) of, and compliance with the following documents and requirements:

27 |

28
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1) O&M Plans
) Héalth & Safety Plan

3) | _Operational Sampling and Analysis Plan
@) . Contingéncy Plan

(5)  Time Line and Schedule

| 6) Pre-Certiﬁcation Inspection and Report

. (7) O&M Completion Report
(8)  Statement of Position on De-commissioning

90.  Stipulated Penalty Amounts - Reports.

a. The following stipulated penalties shall accrue per violation per day
for failure to submit timely Qf adequate reports, including but not limited to Progress
Reports and Quarterly Quality Assurance Reports, or other written documents pursuant to

this Consent Decree, other than the Compliance Milestones:

Penalty Per _Viélatioh vPer Day Peri.od of NoncOmpliance
$ 1000 1st through 14th day
$ 2500 v | 15th through 30th day
_$ 5000 | _ : 31st day and beyond.

91. Stipuiatéd Penalty Amounts — Access, Institutional Controls. For violation
of any obligation of Section IX (ACCess/Institutional Controls) or Paragraphs 27-30 of this

Consent Decree, stipulated penalties shall accrue per violation per day in the amount of:

Penalty Per Violation Per Day Period of Noncompliance

$2500 © lst through 14th day
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$ 5000 _ 15th through 30th day

$ 10,000 31st day and beyond

92.  Stipulated Penalty Amounts - Other Obligations of the Consent Decree. For
violation of any other obligation of this Consent Decreé, stipulated pienalties shall accrue

per violation per day in the amount of:

.Penaltv Per Violation Per Da? ~ Period of Noncompliance
$2500 o st through 14th day
© $5000 | ‘ " 15th through 30th day.
$10,000 | | 3 lét day and beyond |

93.— In the e{'ent that EPA assilmes performance of a portion or all of the Work
being implemented by the City, pursuant to Paragra;ph 109 of Section XXI (Covenants Not
to Sue by Plaintiffs), the City shall be liable to EPA fora 'Stipﬁlated penalty in the amount -
of: § 6,000,000 (six million QOIIars) or 100% of the response costs incurred by EPA fbr
such Wofk, whichever is less. Such amount shall not be payai)le from the O&M Escrow,
the C_onstruction Escrow or reimbursed‘to the City from any special accounf. The City
also shail reim.burs'e EPA for all response costs incurred by EPA to perform a portion or all

of the Work being impleménted by'. the City. Payments to EPA shall be made in

‘accordance with the procedures in Paragféph 62.e.

94. Al penaltieé shall begin to accrue on the ddy_ after the complet.e
performance is due or the day a violation occurs and shall continue to accrue through the
final day of the correction of the noncompliance or completioh of the ‘activity. However,

stipulated penalties shall not accrue: (1) with réspect toa deficient submission under
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Section XI (Approval of Plans and Other Submissions), during the period, if any,
beginning on the 31st (thirty—ﬁrst) day after EPA’s-or DTSC’s, as applicable, receipt of

such submission until the date that EPA or DTSC, as applicable, notifies the City of any

deficiency; (2) with respect to any proposed or actual action or change in work

require_menté o'vr_ protocols that EPA determines constitutes a fundamental change to the
requirements of this. Consent Decree or the SOW, uﬁtil EPA proyides notice of such
determination or disapprovai; provided, however, that EPA is timely nofiﬁed of the .a.ction |
or change in work requjfelﬁéﬁts and pfotécolé, including whéther sﬁch action or change
complies w1th the requii‘ements of this Consent Decree or the SOW;_ (3) with resp.ect tov.a
decision by the Director of the Superfund Division, EPA Region 9, or a décision by the
Statewide Cleanup Operations Division Chief for DiSC under Paragraph 85.a or 86.b. of
Section XIX (Dispute Resplution),_ during the péridd, if any, beginning on the 31st (thirty—
first) day after the date that the City’s repiy to EPA’S or DTSC’s, as applicable, Statement
of Po;siﬁon is received until the date that the Director of the Superfund'Division, EPA

Regi()ﬁ 9, or the Statewide Cleanup Operations Division Chief for DTSC, as applicable,

‘issues a final decision regarding such dispute; or (4) with respect to judicial review by this

Court of any dispute undgr Section XIX (Dispute Resolution), during the period, if any,

beginning on the 31st ,(thixfy4ﬁtst) day after the Court's receipt of the final submission

‘re_garding the dispute until the date that the Court issues a final decision regarding such

dispute. Nothing herein shall prevent the simultaneous accrual of separate penalties for
separate violations of this Consent Decree.

95.  Following the Lead Oversight Agency’s determination that the City has

Consent Decree -97-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

failed to comply with a requirement of this Consent Decreé, and after a reasonable
opportunity for review and comment by the Support Oversight Agency, the Lead

Oversight Agency niay give the City written notification of the saine and describe the

' noncompliance. The Lead Oversight Agency may send the City a written demand for the

payrhent of the penalties. However, penalties shall accrue as provided in the-preceding
Paragraph regafdless of whether the Léad Oversight 'Agency has notified the City ofa
violation. |
96.  All penalties accruing under this Section shall be due and p:ayéible to'the

Lead Oversight Ageﬁcy and the Support Oversight Agency, on a 50/50 basis, within 30
(thirty) days of the City’s receiI;t from the Lead Oversight Agency of a demand for
payment of the penalties, unless the City inv‘okeé the Dispute Resolution procedures under
Section XIX (Dispufe Resolution). All payments to the United States under this Secﬁon
shall be paid by certified or cashier's check(s) made payéible‘ either to “EPA Hazardous -
Substances Superfund,” and shéll be mailed to

U.S. Environmental Protection Agehcy

- Region IX, Attn: Superfund Accounting

P.O. Box 371099M

Pittsburgh, PA 15251

Attention: David Wood
The transmittal shall indicate that the payfnent is for stipulated p‘enalti'es,,_‘and. shali
reference EPA Region 9, Site/Spill ID # 0935, DOJ C.ase Number 90-11-3-06902/1 and the
name and address of the City. Copies of check(s) paid pursuant to thJS Séctioh, and any

accompanying transmittal letter(s), shall be sent to the United States as provided in Section

XXVI (Notices and Submissions).
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All payments to DTSC pursuant to this Paragraph shall vbe made in accordance
with Paragraph 65 of this Consent Decrce.
97.  The payment of p¢naities shall not alter m any way the City’s obligation to
complete the performance of thé Work required under this Consent Decree.
98. Peﬁalties shall continue to accrue as provided in Paragraph 94 dun'ng any
dispute resolution period, but need not be paid until the folldwing:
a. If thé dispute is resolved by agreement or by a de;:ision of EPA or

DTSC, as applicable, that is not appealed to this Court_, accrued penalties "detennined to be.

|| owing shall be paid to EPA and DTSC wifhin 15 (fifteen) days of the agreement or the -

receipt of EPA's or DTSC’s decision or ;O;der;

b. If tﬁe dispute is appealed to this Court. and the United States and/or
DTSC prevails,in whole or in part, the City» shall payall acérued penalties determined by
the Court to be oweci to EPA and DTSC within 60 (sixty) days of receipt of the Comt's
decision or order, exéept as provided in Subparagraph ¢ below;

6. .~ Ifthe Court's decision is appealed by the City, the City shall pay all
accrued'pe‘nalties determined by the Court to be owing to the United States and DTSC into

an interest-bearing escrow account within 60 (sixty) days of receipt of the Court's decision

‘or order. Penalties shall be p-aid into this accomit as they continue to accrue, at least every

I 60 (sixty) days. Within 15 (fifteen) days of receipt of the final appellate court decision, the

€SCrow zigent shall pay the balance of the account to EPA and DTSC, or to the City to the

extent that they prevail.

99.  Ifthe City fails to pay stipulated penalties when due, EPA and/or DTSC
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may inStitute proceedings to collect the penalties, as well as Interest. The City shall pay |
Interest on the unpaid balance, which slilallbbegin to accrue on the date of demand made
pursuant to Paragraph 95.

100. Nothing in this Consent Decree shall be construed as prohibiting, altering,
or in any way limiting the abiiity of the United States or DTSC to seek any other remedies’

or sanctions available by virtue of the City’s violation of this Decree or of the statutes and

regulations upon which it is based, including, but not limited to, penalties pursuant to

Section 122(1) of CERCLA, 42 U.S.C. § 9622(1). Provided, however, that the United )

“States shall not seek civil penalties pursuant to Section 122(1) of CERCLA for any
11 § - ‘

violation for Which a stipulated penalty is collected hereunder, except iﬁ the case of a
willful violation of thé Consent Decree.

101. Notwithstahding any other provision of this Section, the United States or
DTSC may, in their unreviewable discretion, waive any portion of stipulated penalties that
have accrued to them pursuant to this Consent ‘Decree.

XXI1. COVENANTS BY THE UNITED STATES AND DTSC

102. a ‘, In consideration of the:actions that will be pérfonned by the City and
the payments that will be made by the Ci‘ty under the terms of the Consent Decree, and
excépf as speciﬁcaﬁy provided in Paragraph 106 of this Secti‘on, the United Statés _
covenants not to sue or to fake administrative action against the City pursuant t;) Sectioﬁs
‘106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606, 9607(a), with respect to the Work, and the‘
work perfofmed under the Cooperative Agreement, subject to the United. States’ reservation

of rig_hts with respect to the Cooperative Agreement, and for recovery of Past U.S..
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Response Cqsts and Futﬁre uUS. Reéponse Costs. The United States also releases and
covenants not tb sue the City and DTSC for the costs of the litigation called City of San
Bernardino Municipal Water Depérﬁnent Vs. United States of America, Department of th‘e
Army, Civ. No. CV96-8867 MRP, and State of California v. United States of America,
Department of the Ar?ny, Civ. No. 96-5205-MRP in this Court, including-but not limited to
attorneys’ fees? expert witness fees and litigatioﬁ support cbsts, incurred through the date
upon which this Consent Decreé is no longér subject to appeal, except to the extent such
costs are éxpressly payé.bie pursua_nt to this Coﬁsent Decree. These covénants not to sue as.
to the City and D;IfSC shall take effect»ﬁpon entry of this Consent Decree. These covénants
not to sue are conditioned with Irespect to the City upon the satisfactory performance by tile
.Cityl of its obligations under this Conseﬁt Decree. Thése covenants not to sue extend only
to the City and DTSC, as appropriate, and do not extend to any other person.
b. In consideration of the actions that have been perférmed and the

p.ayments that will be made by the Settling Federal Agencies under the terms of this

Consent Decree, and except as specifically provided in Paragraph 106 of this Section, EPA
n covenants not to take administratiVé action againsf the Settliﬁg Federal Agencies pursuant
_’;o Sections 106 and 107(a) of CERCLA, 42 U.S.C. §_§ 9606, 9607(a), with respect to the

Work, and the work performed under the Cooperative Agreement, and for recovery of Past y

N U.S. and Future U.S. Response Costs. EPA’s covenant shall take effect upon the payments

requiréd by Paragraph 60 of Section XVI (Payments for Respohse Costs). EPA’s covenant -
is conditioned upon the satisfactory performance by the Settling Federal Agencies of their

obligations under this Consent Decree. EPA’s covenant extends only to the Settling
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Federal Agencies and does not extend to any other person.

c. United States' Pre-certification Reservations -- Unknown Conditiéns’ or
Information. Notwithstanding any other provision of this Consent Decree, the United
StAates-reserves, and this Consent Dgcrée is withqut prejudice to, the right to institute

proceedings in this action or in a new action, or to issue an administrative order seeking to

compel
- (1) - the performance of further reéponse actions relating to the
Site, or | |
(2) the reimbursement of the United States for additional costs of
response

if, prior to certiﬁcation tﬁat the Muscoy OU Interim Remedial Actidn is operationalv and
functional pursuantv to 40 C.F.R. § 300.435(f)(2):
(1) information, previously unknown to EPA, is received, in
whole or in part, and
(2) EPA determine_s that these previously unknown conditions §r

information together with any other relevant information indicates that the Interim

Remedial Actions are not protective of human health or the environment.

d. Uhitedl States' Pfe;,-certiﬁcation Reservations -- Nori—‘Rdutine O&M.
Notwithstanding any other provision of this Coﬁsent Decree, thé United States reserves,
and this Consent Decree is without prejudice to, theright to institute proceediﬂg‘s in this
action or in a new action, or tp issue an administrati\vre'or.der seekiﬁg to compel

(1) the performanbe of further response actions relating to the
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Site, or
(2) the reimbursement of the United States for additional coets of

response
if, prior to certiﬁcation that the Muecoy ou Interim Remedial Action is operational and
functional pursuant to 40 C.F.R. § 300.435(f)(2), EPA detexmines that the Non-Routine
O&M that can be required under the SQW is not protective of human health or the
environment. | |

| e. United States' Post-certification Reservations -- Unknown Condition.s
or Information. Notwithstanding any other piovision of this Consent Decree, the United

States reserves, and this Consent Decree is without prejudice to, the right to institute

proceedings in this action or in a new action, or to issue an administrative order seeking to

“compel
(1) ' the performance of fu_rtﬁer response actions relating to the
Site, or
(2) the reimbursement of the United States for additional costs of
' response |

if, subsequent to certiﬁcation that the Muscoy_ OU Interirn Remedial Action is operatienal
and functional pursuant to 40 CFR. § 300.435(H(2):

(1 conditiOnS at the Site, previdusly unknown te"EPA, aie
discoi/ered, Vor information, -fpreviotlsl-y unknown to EPA, is received, in whole or in part,
and

'(2). EPA determines that these previously unknown conditions or
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this information together with other relevant infdrmation indicate that the Interim Remédial
Actions, or any' of t\hem, are not protective of human health or the environment.

1. United States' Post-certification Reservations -- Non-Rouﬁne O&M.
Notwithstanding any other provision of 'this Consent D‘eCree, the Uhited States reserves,
and this Consent Decree is without prejudice to., the right to institute proceedings in this
action or in a new action, or to issuveb an administrative order seeking to COmpel

| (1) the peffoﬁnqn_ce of further résponSQ actions reiating to the
Site, or
(2) the reimbursement of the United Statés for additional costs of

A

response

if, subsequent to certification that the Muscoy OU Interim Remedizil Action is operational

-and functional pursuanf to 40 C.F.R. § 300.435(f)(2), EPA determines that the Non-Routine

O&M that can be reqﬁire’d under the SOW is not protective of human health or the ~,
environment. |

g. For ﬁurposes of Paragraph iOZ(b), the information and the conditions
known to EPA shall include onlyv(i) that information and those conditions known to EPA

as of the dates the RODs were signed and set forth in the Records of Decisions for the

Newmark and Muscoy OUs and the administrative records supporting the Records of

Decision; and (ii) information required tovbe provided by the City under the Cooperative

Agreements up to the date that EPA certifies that the Muscoy 'Opei'able Unit is operational

and functional. For purposes of Paragraph 102(e), the information and the conditions

known to EPA shall include only (i) the information and conditions listed for Parag'raph
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102(c); and (i1) that information-and fho‘se conditions known to EPA ‘as of the'da;fe of
certification that the Museey'OU Interim Remedial Action is operational and functional
pursuant to 40 C.F.R. § 300T435(D(2) and sef forth in the Records of Decision, the
- administrative records supporting the Recofds of Decision, the post-ROD administrative
records, or in any information received by EPA pursuant to the requirements of this |
Coneent Decree prior to such certification. |

103. . In consideration of the City’s actions and its obligations under this Consent

| Decree, and eXcept as speciﬁcally provided in Paragraph 108 (General Reservations of

Rights byi DTSC), DTSC covenants not to sue or take administrative action against tbe City
pursuant to Section 107 of CERCLA, 42.U.S.C. § 9607, Section 7003 of the Reseurce
Conservétion a'nd Recovery Act, 42 U.S.C. § 6973, or any State counterparts of these
statutes, or to seek any natural resource damageé relating to the Newmark Groubdwater
Contamination Sub'erfund Site. These covenants will take effecf upon entry of this Consent
Decree. These covenants net to sue are conditioned upen satisfactory performance of the
City’s obligations under'thie(v}onsent Decree. These covenants not to sue Eextend onlyto
the City, and not to any other person. |
1_04. | In cons1derat10n of the actions that have been performed and the payments
that will be made by the Settling Federal Agenc1es and the City under the terms of the
Consent Decree, and except as specifically provided in Paragraph 108 of thlS Section, |
DTSC covenants not to sue or.to take administrative_action against the City and the United -
States pursuant to Sections 107(a) and 113 of CERCLA, 42 U.S‘.C. §§ 9607(a), 9613,

California Health & Safety Code § 25360 or.any other-State law counterparts of these
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statutes, with respect to the Newmark and Muscoy OUs, the Work, the work performed

under the Cooperative Agreement, recovery of DTSC Past Response Costs, DTSC Future

Response Costs, DTSC Oversight Costs, any past State order related to the ‘groundwater

contamination at the Newmark Groundwater Contamination Superfund Site, and natural

resource damages, including the reasonable costs of assessing any injury, destruction or loss -

of natufal Tesources. DTSC also releases and covenants not to sue the City‘apd the United
States. for the costs of the litigation called State of California v. United States of America,
Department of the Army, Civ.-.'No. 96-5205-MRP in this Court, including but nét limited té
attorneys’ fees, eﬁpert witness fees and litigation support costs. These covenants not to sue
shall take effect upon the Effective Date of this-Consent Decgree. These covenants not to
sue are conditioned With respect to the applicable .Parties upon the satisfactory performance
by“ the respective Parties of their obligations uﬁder this Consent Decree. These covenants
not to sue extend only to the United States and the City and do not extend to any other _
person. Upon approval by the Céurt of this Consent Decree, the natural resource damages
claims plievd in DTSC’s_complaint shall be dismissed Qith prejudice.

105. - Covenant byﬁ the Settling Federal Agenciés. The Settling Federal Agencies
hereby agree ﬁot to assert any direct or indirect claim with respect to the Sité fbr

reimbursement from the Hazardous Substance Superfund (established pursuantto the

- Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b)(2), 107, 11 1;

112, 113, or any other provigion of law, for Past U.S. Response Costs and Future U.S. -
Reéponse Costs as deﬁﬁed herein, with respect to the Work, and the work performed under

the Cooperative Agreement, or this Consent Decree, or any claims for costs of litigation in
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the action called City of San Bernardino Municipal Wdter Department v. United States,
Depérthzent of ;‘he Army, Civ. No. CV§6-8867 MRP in this Couﬁ, and the action called
State of California v. United States of América, Depaftmen’i of the Army, Civ. No.b96-5205-
MRP in this Coun, including but not limited to éﬁoméys’ fees, expert Witﬁesg fees and

liti gation support coéts thrc)ugh the dafe upon which this Consent Decree is no longer
subject to appeal. .

- 106. General Reservations of Righté by the United States.- The United States

reserves, and this Consent Decree is without prejudice to, all rights against the City (and
Il with respect to EPA, all rights against the Settling Federal Agencies) with respect to all

‘matters not expressly included within the United States’ covenant not to sue.

I Notwithstanding any other provision of this Consent Decree, the United States reserves all

rights against the City (and with respect to EPA, all rights against the Settling Federal

*: ‘Agencies) with respect to:

16

a. claims based on é failure to meet a requirement of this Consent
Dedree;

b. liabili'ty"based upon the P'arty’.s transportation, treatment, storage, or
v'dispo‘sal, or the arrangefnent fo; the transportation, treatinen_t,_ storage, 6r ‘disbosal of Waste :
' Maferial»z;t or in connection with the Site, dthef than as provided in the RCDs; the ESD-,- the
'Work, the SOW, or otherwise ordered by EPA, after signature of this Consent Decree by .

sﬁch Party;

- c. hability for damages for injury to, destruction of, or loss of natural

| resources_under federal trusteeship at the Newmark Groundwater Contamination Superfund
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|l Site, including the cost of assessing such injury, destruction or loss;

d criminal liability;

e. -liability for violations of federal or state IaW which occur during or
after implementation of the Iﬁterim Remedial Actions;
b\ £ liabilif_y, prior to the final Certiﬁcation‘ or Notice of Completion of

- the Work, for additional response actions that EPA determines are necessary to achieve

I Performance Standards, but that cannot be required pursuant to Paragraph 17 (Modification

of the SOW or Rélated Work Plans);

g liability for additional work at the NeWma'rk: 6r Muscoy OU that is
not required pursuant to this Consent Decree, for additional o'perable units or the final
response action at the Newmark Groundwafer Contamination Superfund Site;

h. - liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site that are not included in United States
PaSt Costs; |

I. liability for costs that the United Statés will incur related to the Site
but fliat é}e hot witilin the definition of Past U.S». Response Costs or Futufe U.S. Respénse
Costsi |

] liability of the City to reimburée EPA for disbursements under the
quperafivé Agreement' for Work covered by this Cbnsent De‘cfee in the event the same
Work is also r'eimbursable' ﬁiﬁder this Consent Decree; - -

ko liability of the City for United States Future Response Costs, if any,

incurred after the earliest of the time periods described in Paragraph 14.a appliéable to the
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_costs in question, providéd, however, that such costs shall first be offset by the amount of

any disbursement under Paragraph 60.a.2 or 60.a.5; and
L liability arising from the past,vpfesent, or future arrangement for
diqusal, release, or threat of re]éasc of Waste materials outside of the Site.'
107.  The Settling Federal Agehcic;s 'rest;rve, and this Consent Décree is without
prejudice to
a. claims against DTSC for 'monéy damages for injury or l_oss of propexfcy
or personal injury or deatvh‘cal'med by the hegligent ior .wrongful'éct or omission of aAmyv
employee of DTSC whjie acting within the séope of his office or employment uﬁder-
circumstances whére DTSC, if a private person, would be liable to the clairﬁant in |
accordance with the law of the place where the act or omission occurred. However, any
suéh claim shall not include a claim for any damages caused, in whole or iﬁ part, by the act
or omission of any 'persdn,‘ including any ‘cohtracfcor, who is not a state employee as
provided in comparabie state law to 28 U.S.C. §‘ 2671, nor shall any such claifn include a

claim based on EPA's or the DTSC’s selection of response actions, or the oversight or

-approval of any Party’s plans or activities; and |

b. contribution claims against DTSC in the event any claim is asserted by
DTSC againsf the City or thc_e Settling Federal Agénciés, but only té the same extént_ and for
fhe same matters, transactions of occur‘rencesr as are faised iﬁ the claim of DTSC égainst the
City or the Settling Federal_iéigencies. o ‘

108.  General Reservations of Rights by DTSC. The covenants not to sue set

forth above do not pertain to any matters other than those expressly specified in Paragraph
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104, and excepti as speciﬁcally provided in this Paragraph. DTSC reserves, and this
Consent Decree is without prejudice to DTSC’s rights to pursne, other claims against the
City and the Settling Federal Agencies, with respect to all other matters, including but not
limited to, the following;: - |

a. claims that either the City or the Settling Federal Agencies have

failed to meet a requirement of this Consent Decree;

b. liability arising:from the past, present, or future 'disposal,' release, or
threat of release of Waste Materials outside of the Site'

c. liabihty for future dlsposal of Waste Material at the Site, other than
as prov1ded in the RODs, the ESD, the SOW, the Work, or otherwrse ordered by EPA;
provided however that the production, storage and distribution of treated water and the
transmission of untreated water for. treatment shall not under any circnmstances give rise to
DTSC claims alleging City liability;’

d. criminal liability;

e. liability for violations of federal or state law which occur during or
after implementation of the Interim Remedial ‘Ac'tionS' '

‘f. ' llabrhty by Settlmg Federal Agenmes pnor to Certlﬁcation of
Completion of the Work for additional response actlons that EPA determmes are necessary

to achieve Performance Standards, but that cannot be required pursuant to Paragraph 17

(Modification of the SOW or Related Work Plans);

g liability by Settling Federal Agencies for additional work at the

Newmark or Muscoy OU that is not required pursuant to this Consent Decree, for
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additional operable units or the final response action at the Newmark Groundwater

Contamination Superfund Site, or for any additional costs of response which may be
required if (1) EPA makes a determination pursuant to Paragraph 102.d or 102.f that the
Non-Routine O&M fhat can be required under the SOW is not protective of human healthv
nr the environment, or (2) EPA makes a determination pursuant to Paragraph 102.c or 102.e
that previously unknown conditions or information together with any other relevant
information indicates that the Interim Remedial Actions are not' proteétiye of human health
or the environment; H

h. liabilrity by Settling Federal Agencies for costs that DTSC» wil!_incur

related to the Site but fhat are not within the definition of DTSC Past Response Costs,

' DTSC Future Response Costs, Oversight Costs or natural resource damages; and

i. . liability for contamination at or emanating from other sites including

‘but not limited to the Norton Air Force Base Superfund Site.

109. Work Takeover In the event that EPA determines that the City has ceased
implementation of any portion of the Work, is seriously or repeatedly deficient or late in its
performance of the Work, or is implementing the Work in a manner that may cause an

endangelment to human health or the environment, EPA may assume thé pcrformancé of

all or any portions of the Work as EPA determines necessary. The City may invoke the

procedures set forth in Section XIX (Dispute Resolution), Paragraph 86.a, to dispute EPA’s
determination that takeoverof the Work is warranted under this Paragraph. Costs incurred

by EPA in performing the Work pursuant fo this Paragraph shall be paid by the City as

Extraordinary Costs within 30 (thirty) days of a demand by EPA, according to the
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procedures set forth in Paragraph 62.e. Such payments may be made from the O&M

Nl Escrow. Subj ect to EPA’s unreviewable discretion, EPA may determine, with DTSC’s

concurrence, that DTSC may take over the Work under the circumstances described in this
Paragraph. In that event, DTSC costs iﬁcurred in performing the Work pursuant to this
Paragraph shall be péid by the City to DTSC. Pa'ylhents to DTSC in gccordance- with this
Paragraph shall be m_ade' within 30 (thirty) days of a demand‘by DTSC according to the
procedures in Paragraph 65, and may be made from the O&M Escrow. Such costs shall not
be subject to any c_ap‘ for recovery of DTSC ér EPA Oversvi.ght Colsts.' |

'110.  Lead Oversight Takeover )

(a) It is EPA's statutory obligation to ensure the successful completion of
the Interim Remedies. If EPA determines that DTSC is not able to perform the Lead

Oversight Agency functions in a timely and effective manner, EPA inay resume the Lead

‘Oversight Agency role until DTSC is ablé to _resumé that role. EPA shall meet and confer

det¢rminétion shall not be subject to dispute resolution. Such takeover shall be effective

upon notice by EPA to DTSC and the City in accordance with Section XVII (Notices and

“Submissions).

(b) In the event that EPA takes over as Léa_d Qversight Agehcy, DTSC
shall not paya stipuleited penalty, but EPA shail be eﬁtitled to be paid its oversight costs by
thé City, for the ddditionél work entailed in EPA’s takeover of the work, notwithstanding
whether DTSC has exhausted the funds available to be paid to it for oversight pursuaﬁt to

Paragraph 65 of this Consent Decree. In no event shall DTSC be responsible for
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reimbursing EPA for any oversi ght costs beyond what EPA is réimbursed by the City.
Payment td the «Unjted States shall be made pursuant lto Paragraph 62.e.
(c) IfEPA subs_equéntly determines that DTSC is able to perform the Lead |
Oversight Agency functions in a timély and effective manner, EPA inay return the Lead
Oversight Agency functions té DTSC, which shall be effective upon ﬁotice by EPA to
DTSC ‘and the City in aé_cbrdance with Séc‘tion XVII (Notices and Submi’s'sions).'
111, | th_wiihsfandirig any other provision of this vConseﬁt Decree, the United

States and DTSC retain all authority and reserve all rights to take any and allrres'ponée

actions authorized by law.

23

XXII. CoVENANTs BY THE CITY OF SAN BERNARDINO

112.  Inconsideration of DTSC’s actions and its obligations under this Consent
Decree, and except as specifically provided in Paragraph 114 (Reservatibns of Rights by the
City), the City coven’anté not t6 sue or take administrative action [égainst DTSC pursuant to
Sections 107 and/or 113 of CERCLA, 42 U.S.C. §§ 9607, 9613, Section 7003 of the
Resource Conservation and Récovery Act, 42 US.C. § 6973, and any State law
counterparts of these statutes, or to seek any natural resource damages relating to the
Newm‘ark Groundwater Contamivnation Superfund Site. The'se cc‘)venant_‘sv not to sue shall
take effect upon entry of thisb Coﬁsént Decree. Thése'cévenants n_of to sué exten(i only to
DTSC and any successor agency and not to any other person.

113. In considefzfﬁiorl,l.of the ,actions that have been performed and the pay_rnents
that will bg made by the United States, and subject to fhe reseﬁatiéns in i’aragr’aph 114, the

City hereby covenants not to sue and agrees not to assert any claims or causes of action
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against the United States with respect to the Work, the work performed under»th'e
Cooperative Agreement, the work performed under any past State order related to the
groundwater contamination at the Newmark Groundwater Contamination Superfund Site,

or any obligation of the City under Paragraph 14 of this Consent Decree, City Past and City

"Future Reéponse Costs as defined herein, any costs iricﬁrred by the City that have been or. .

are reimbursed by any disbursement pursuant to Paragraph 60a2 or 60.a.5, and other past

response actions or costs taken or incurred by the City, or this Consent Decree, no matter

| how such claims are pled or styled, including, but not limited to:

a. any direct or indirect claim for reimbu_rsement ﬁom tﬁé Hazardous
Substance Superﬁmd (established purguant to the Internal Revenue Code, 26 USC
§ 9507) through CERCLA Sections 106(b)(2), 107, 111, 112, 113, 42 U.S.C. §§.
9606(b)(2), 9607, 9611, 9612, 9613, or any other provisfoh of law, But without prejudice to
the City’s righté under the Cooperative A'greerhent and this Consent‘Décree tobe
reimbursed for work it hﬁs conducted pursuant to the Cooperative Agreement for the
Newma;k and Muséoy OUs prior to the funding of the escrows'ﬁnder this Consent Decree;
b. any claims agains;t the United States under CERCLA Sections 107\ or
113,42 U.8.C. §§ 9607, 9613, or state law, rélatcd to the Site or the Site-wide Monitoriﬁg;
c. . any clairhs arising out vof réqunse actions at or in connection with |

the Site or the Site-wide Monitoring, including any claims arising under the United States

 Constitution, the California Constitution, state law, the Tucker Act, 28 U.S.C. § 1491, the

Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at.common law, arising out

of or relating to past or future access to, imposition of deed restriction or easements, or
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other restrictions on the use aqd enjoyment of property owned or controlled by tﬁe City;

(i. any claims for costs, fees or expenses incurred in this action
(including claims ariéing ﬁnder the Equal Access to Justice Acf, es aniended, 28US.C.§
2412) or under any provision of state law, through the date upon whicﬂ this Consent Decree
is no longer subject to appeal; |

e.  Anyclaims for costs, fees or expenses arising from or relating to the

gr_ound_v‘vater- management and permitting prografn described in P_éragraphs 27-30; .

| f; any claimsefovr costs of litigation in the»action' called City of San
Bernardino Municipal Water Department v. United States; Department of the Army, Civ. |
No. CV96-8867 MRP in this Court, _including ‘eut not limited to. attorneys’ fees, exﬁert
witness fees and ﬁtigation support costs, through the date upon which fhis Consent Decree
is no longer subject to appeal; and | |
g. any dire_ct» or indirect elaim for disbursement from any special
account established pursuant to thi:s Consent Decree ex.ceptAas e);pressly provided for in this

Consent Decree.

114.  Reservation of Rights by the City: The City reserves, and this Consent

‘Decree is without prejudice to

a. - claims against the United States; subjeet to tfle provisions of Chapter
171 of Title 28 of the United States Code, or DTSC, subject to.comparable state law, for
money damages for injury ot loss of property or personal injury or death caueed l_)y the
negli-gent er wrongful acf or omisSion of any employee of the United States or DTSC while

acting within the scope of his office or employment under circumstances where the United
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States or DTSC, if a private person, would be liable to the claimant in accordance Wlth the
law of thg place where the act or omission occurred. However, any such claim shall not
include a cléim for any dainages (/:aused, in whole or in part, by the act or omissiqn ofany
person, including any contractor, who is not a federal employee as that term is defined in 28
U.S.C. § 2671; or a state employeé as provided in complarable state law, nor shall ény such

claim include a claim based on EPA's or DTSC’s selection of response actions, or the

oversight or approval of any Party’s plans or activitiés;{ With respect to the United States,

the foregoing applies only to claims which are brought pursuant to any statute other than |
CERCLA and for whichrthe waiver of soverei gn immunigy is found 1in a'statute bthf;r thaﬁ
CERCLA; / |

b. CERCLA claims and coﬁhibution claims against the Settling' Federal

Agencies in the event any claim is asserted by the United States or DTSC against the City

or the Settling F ederal Agencies, but iny to the same extent and for the same matters,

transactions or occurrences as are raised in the claim of the United States or DTSC against
the City or the Settling Federal Agencies;
c. Cityclaims for reimbursement under the Cooperative Agreement,

arising from costs incurred by the City prior to the funding of the O&M and Cbnétruéﬁbn

Escrows as set forth in Paragréph 60.a pursuant to this Consent Decree, except for costs

‘that are the sole responsibility of the City under this Consent Decree or reimbursable to

EPA under Paragrapl'h 62.c;
d.  Claims against the Settling Federal Agencies for liability, prior to the

final Certification or Notice of Completibn of the Work, for additional response actions that
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EPA determines are necessary to achieve the Performance Standards, but that cannot be *
r@quired pursuant to Paragraph 17 (Modification of SOW or Related Work Plans);

e.  Liability for additional work at the Newmark or Muscoy OU that is not |
réquired pursuant to the Consent Decree, for additional opefable units, or the final response
acti‘(Sn at the Newmark Groundwater Contamination superfund Site;

. City claims fof relief arising from-contamination at or emanating from
otﬁer sites, including, but not limited to, the Norton Air Forée BéSe Superfund Site;

g City claims for O&M costs and City Future Respdnse Costs, if any,
ihcurred aﬁeli_the earliest of the time periods describéd in Paragraph 14.2 applicable to the

costs in quesﬁon, provided, however, that such costs shall first be offset by the amount of

any disbursement under Paragraph 60.a.2 or 60.2.5; and

h.  City claims for liability for costs the City will incur related to the Site
that are not Within thé definition of City Past Response Costs or City Future Response
Costs.

115. Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 US.C. -
§ 9611, or 40 C.F.R. § 300.700(d). |
_ 11'.6. The City and the Settling Federal Agencies agree not to assert any claims
and to waive all claims or causeé of action that they may have for all matfers relaﬁng to the
Site, including for contribu’éi‘%)n, against any»persoln wPere the person’s liability to the City .
or Settling Federal Agencies with respect to the Site is based solely on having arranged for

dispoéal or treatment, or for transport for disposal or treatment, of hazardous substances at
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the Site, or having accepted for traﬂsﬁort for disposal or treatment of hazardous substances

at the Site, if:
| a.  anymaterials contributed by such person to the Site constituting
Municip_al Solid Waste (MSW) 01; Municipal Sewage ”SIudge (MSS) did not exceed 0.2% of
the total volume of waste at thé Site.; and
b. - any materials conﬁbutéd by such person to the Site containing
haza:rdoué substances, but not constituting MSW or MSS, :(_iid not excé_ed the“ greatet of (i)

0.002% of the total volume of waste lét the Siie, or (ii) 1v10>'ga110ns of liquid materials or

200 pounds of solid materials.

c. This waiver shall not apply .to any claim or cause of action against
any person meeting the above criteria if EPA has determin¢d that the materials contributed
t6 the Site By such person COntribﬁted or could céntributc significantly to the costs of
respoﬁse at the Site. This;waiver-also shall r;ot apply with respect to any defense, claim, or

cause of action that the City, DTSC or the Settling Federal Agencies may have .again_st any

{l person if such persoh asserts a claim or cause of action relating to the Site against such
18- '

Party.

. XXII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

117. Nothing in this Consent Decree shall be construed to create any rights in, or

.grant any cause of-action to, any persoh not a Party to this Consent Decree. The preceding

to this decree may have under-applilcable law. Except as provided in Paragraph 116, each

Party expressly reserves any and all rights (including, but not limited to, any right to
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contribution), defenses, claims, demands, and causes of action which each Party Iﬁay have .
withxrespect to ;my matter, transaction, or occurrence relating in any way to ﬂ'lf..‘« Site agaihst
any person not a Party hereto.

118. The 'Parties agree, and by entering this Consent Decree this Court finds, that
the City and the Seﬁliﬁg Federal Agencies are entitled, asof the Effe(;,tive Date, to
pfotection from contribution actions or claims as provided by Section 113(f)(2) of -
CERCLA, 42 U._S;C. § 96]3(ﬂ(2), for matters addressed in this Consent D‘eé‘réé. Matters
addresSedin’ this Coﬁs_ent Decree are: (a) ﬁ.S., DTSC and City Past Response Costs; (b)

U.S., DTSC and City Future Response Costs; (c)v the cost of implementing the Work

‘performed under this Consent Decree; (d) the work performed under the Coopérative

Agreement or under any past State order related to the groundwater contamination at the -
Newmark Groundwater Contamination Superfund Site, (€) as to the City, all DTSC costs of
any kind incurred at any time related to the Newmark Groundwater Contamination

Superﬁihd_Site unl_esé otherwise reserved; (f) DTSC natural resource damages; and (g) the

costs, including but not limited to attorneys” fees, expért witness fees and litigatioh support

of the actions called City of San Bernardino Municipal Water Department v. United States,

Dépdrtment of the Army, Civ. No. CV96-8867 MRP, and State of California v. United

States of America, Department of the Army, Civ. No. 96-5205-MRP in this Cout, incurred
through the date upon which this Consent Decree is no longer subject to appeal.

. 119. The City agré‘és that with tespéct to any suit brOught by the 'Ciity for matters |

_related to this Consent Decree the City wi>11_ notify the United States and DTSC in writing

no later than 60 (sﬁixty) days prior to the initiation of such suit or claim:
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120. The City also agrees that with respect to any suit or claim for contribution
brought against it for matters related to this Consent Decree it will notify in writing the

United States and DTSC within 10 (ten) days of service of the complaint on the City. In

addition, the City shall notify the United States and DTSC within 10 (ten) vda‘ys of service or
receipt of any Motion for Summary Judgment and withih 10 (ten) days of receipt of any -
order from a court setting a. case for trial. |

121. "~ Inany subsequent adininistrative or judicial proceéding initiated by the |
United States or DTSC er injunctive relief, recovery of response costs, or othér appropriate .
relief relating to the Newmark Groundwater Cdntaminatibn Superfund_."_Site, thé City shall
not assert, and ma}»I not maintain, any defense or ciaim based upon the principles of waiver,
res judicata, collateral estoppel, issue preclusion, ciaim-splitting, or other defenses based ‘
upon any contention that the claims raised in the subs‘eqﬁent proceeding were or should
have been brought in the instant case; provided, howéver, tﬁat nothing in this Paragraph
affects the enforceability of the covenants not fo sue set forth in Section XXI (vaenants by
the United States and bTSC). In any subsequent administrative or judicial proceeding
initiated by the City for inj»uncfive relief, recovery of ;esponse costs, or other appropriate

relief relating to the Newmark Groundwater Contamination Superfund Site, the United

“ States and DTSC shall not assert, and may not maintain, any defense or claim based upon N

the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting,
or other defenses based upo%any’ contention that the claims raised in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that

nothing in this Paragraph affects the enforceability of the covenant not to sue set forth in |
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Section XXII (Covenant by the City of San Bernardino).

XXIV. ACCESS TO INFORMATION

122.  The City and the Army shall provide to EPA and DTSC, upon request,

It copies of all non-privileged documents and information within their possession or control -

or that of their contractors or agents relating to activities at the Newmark Groﬁndwat_er
Contamination Superfund Site or to the implementation of this Consent Decree:, including, '
but not limited to, sampling, analysis, chain 6f custody records, manifesté, ffucking log;:,
féceipts,’reports, sample traffic routing, éorrespondence, or othér documents 0 r infor'mati.on
related to the Work. The Ci}y and the Army shall also make available to EPA and bTSC,
for purposes of investigation, informatipn gathering, or testimony, its empioyees, agents, or
representatiyes with knowledge of relevant facts concerning ihe performance of the Work.
In connection with this litigation and the negotiation of this Consent Decree, the City and
thé Army have provided EPA and DTSC'extensive'ddcuments relating to the Site and its
history. The City has also provided periodic repdrts and other informat_ion required under

the Codperative Agreement. The City and the Army shall not be required to produce or

make available such previously provided information or documents a second time pursuant

to this Paragraph. Expert witnesses were retained by the City and the. Anny and much
priviléged information was assembled in the course of the litigation. Priv'ileged.

information need not be submitted to EPA or DTSC, but any sampling data from the Site or

the Army, shall be submittéd to EPA within 60 (sixty) days after the Effective Date, and

also provided to DTSC.
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123.  Business Confidential and Privileged Documents.
a. The City or Army‘may assert business confidentiality claims
covering part or all of the documents or information submitted to EPA and DTSC under 7
this Consent Decree to the extent permitted by and in a;:cordaﬁce with Section 104(e)(7) of

CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2:203(b). Documents or information

determined to be confidential by EPA will be afforded the protection specified in 40 C.F.R.

Part 2, Subpart B. If no claim of confidentiality accompanies documents or information
L v

Il when they are submitted to EPA and DTSC, or if EPA has notified the City or Army that |

the documents or information are not confidential under the standaids of Section 104(e)(7)

‘of CERCLA, the public may be given access to such documents or information without

further notice to the City.

b. The City or Army may assert that certain documents, records and

other information are privileged under the attorney-client privilege or any other privilege

recognized by federal law. If the City or Army asserts such a privilege in lieu of providing
documents, the City 6r Army shall provide EPA and DTSC with the following: (1) the title
of the document, record; or information; (2) the date of the document, record, or
infonnation; (3) the néme and title of the author of fhe document, record, or information;
(4) the name and title of each addressee and recipient; (5) a description of the contents of
fhe documént, record; or information: and (6) the pﬁvilege asserted by the City. However,
no documents, reports or otiier infbrmation created or generated puysuapf to the
requiremenfs of the .Clonsent Decree or the Cooperative Agreement shall be withheld on the

grounds that they“ are privileged. As against EPA and each other, the City or Army also
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shall not asseﬁ a claim of confidentiality or privi]ege with respect to any documénts or
information provided in the course of negotiétion of this Consent Decree.

1é4. No claim of conﬁdehtiali& shall be made with resi)eCt to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scicntiﬁé,
chemical, or engineering data, or any other documents or {nformation evidencjng coﬁditions
at or around the Site. |

XXV. RETENTION OF RECORDS

125.  Until 10 (ten) years after the City’s receipt of EPA’sbﬁnal notification
pﬁrshant to Paragfaph 57.d of Section XIV (Certification or Noﬁce of Coleetion of tﬁe
Work), the .City and the Army_shall preserve and retain all records and documents now in
its possession or control or which comé into its possession or control that relate in any
fnanner to the performance ;Sf the Work or liability of any pe.rson fdr response actions
conducted and hto be conducted at the Site, regardless of any corporate or governmental
retention policy to the contrary. Unﬁl 10 (ten) years after the City’s and Army’s receipt o‘f
EPA’s final nbtiﬁcaﬁon pursuant to Paragraph 57.d or 57.¢ of Section XIV (Certification or
Notice of Completion), the City and Army shall also instruct their contractors and agents to
preserVe all docuxxi.ents,' records, and infotmatioﬁ of whatever kind, nature or déscriptién
relating to the performance of the Work. As pait of five-year reviews, EPA may, in its
unreviewéble discretion, agree to examine any proposal t6 shorten the documenf retention
requirements of this ConsexlzfiDécree as they relate to the performance of the Work. EPA
may, in its unreviewable discretion, in consultation with DTSC and the City or Army, as

applicable, shorten the document retention period, with respect to documents that no longer
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serve a useful purpose in the performance of the Work or that will not be of value as
pemmeﬂt records of EPA. With respect to ';he two Protective Orders relating fo the Site, |
one signed in December 1997 and the other signed in br about June 1999, and both attached
as Appendix J to this Consent Decree, the Parties agree that the terms 4and conditions of the
aforementioned Protective Orders relating to document retention are hereby superseded |
such that the conditions for document retention as embodied in this Consent Decree shall
take precedence over the terms and conditions mentioned in the: Protective Orders. "
Fuﬂhérthore, the Parties aéee that although thevJ,uhe 1999 Protective Order. places the -

burden of control of the City’s documents on the City’s attomeys,.'the City’s attorheysiimay

transfer the City’s documents (collected pursuant to either the1997 or the 1999 Protective

Order) to the City for retention upon the Effective Date of this Consent Decree, and none of
the Parties will contest this action.
126. The United States acknowledges that each Settling Federal Agency is

subject to all applicable Federal record retention laws, regulations, and policies, including

- Army Regulation 25—400—2,Appendix B, FN: 27-40e.

127. At the conclusion of the document retention period iI—l Paragraph 126, the
City and the Army shall notify the EPA at le-ast. 90 (ninety) days pﬁor to the .désftructio'n of
any such recofds or doAcmn.ents, and, ui)oh request by tile EPA, the City or the Army shall
deliver any such records or dpcuments to EPA The City may aséert .thvatb certain
do‘cument's,v records and other information are pﬁViléged under the attofney-glient privilege
or any other privilege‘recogr)izéd by federal law; ‘If the City asserts such a privilege, the

City shall proVidé EPA with the following: (1) the title of the docqfnent, record, or
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information; (2) the date of the document, record, or information; (3) the name and title of
the author of the document, record, or information; (4) the name and title of each addressee
and recipient; (5) a description of the subject of the document, record, or information; and

(6) the privilege asserted by the City. However, no documents, reports or other information .

“created or generated pursuant to the requirements of the Consent Decree shall be withheld

on the grounds that they are jarivilege_d.

128.  The City, the Army and DTSC have exchanged extensive documents and

|| information related to allegations of liability at this Site. The City, DTSC and Army certify

that, to thé best of their lqlowle(ige and Be]_ief, after thorough in‘quiry,!they~ have complied in
good faith with their discovefy obligations under the applicable rules, and have complbiebd in
good faith with any EPA requests for information pursuant to Sections 104(e) and 122(e) of
CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. |

§ 6927, and did not knowingly alter, mutiiléte, discard, destroy or otherwise dispose of any
records, documeqts' or other information responsive to such discovery or information |
requests or otherwise relating to pbtential liability regarding the Site.

XXVI. NOTICES AND SUBMISSIONS

129.' - Whenever, under the terms of this Consent Décree, written notice is required
to be given or a.report or»othe.r: document is requi'rgd to be sent by one Party to another, it | ' “
shall be sent to the individuals at the addressés specified below, unless those individuals or
their successors give hotice of a change to the other Parties in writihg. All notices and
submissions shall be considered effective 1;pon receipt, unless otherwise providéd. Written

notice as specified herein shall constitute complete satisfaction of any written notice
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requirement of the Consent Decree with respect to the United States, EPA, DTSC and the N

City.
As to the Umted Sfates

- Chief, Environmental Enforcement Section
Environment and Natural Resources Division.
U.S. Department of Justice
P.O. Box 7611 g
Washington, D.C. 20044-7611
Re: DJ # 90-11-3-06902 /1

Chief, Environmental Defense Section
Environment and Natural Resources Division -
~ U.S. Department of Justice
- P.O. Box 23986
- Washington, DC- 20026-3986
Re' DJ 90-11-6-69

Office of the United States Attorney
Chief, Civil Division

Room 7516 Federal Building

300 North Los Angeles Street

Los Angeles, CA 90012

Director, Superfund Division

U.S. Environmental Protection Agency
Region 9

.75 Hawthorne Street SFD

San Francisco, CA 94105

As to EPA: , -
~ Dr. Kim Hoang
EPA Project Coordinator -- Newmark Site
United States Environmental Protection Agency
Region 9 :
- 75 Hawthorne Street, SFD-7-4
San Francisco, CA 94105

As to the Regional FmanmaLManagement Ofﬁce

Joseph Schm1dt :

United States Environmental Protectlon Agency
Region 9 :

75 Hawthorne Street, PMD—5

Consent Decree ' -126-
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As to DTSC:

As to the City:

San Francisco, CA 94105

Thomas Cota ’
Chief, Southern California Cleanup Operatlons
Branch, Cypress Office o
5796 Corporate Avenue
Cypress, CA 90630

Dr. Yasser Aref

Department of Toxic Substances Control
Project Manager

5796 Corporate Avenue

Cypress, CA 90630 .

Ann Rushton

Deputy Attorney General
Environment Section

California Department of Justice
300 South Spring Street

Los Angeles, CA 90013

Stacy Aldstadt

Deputy General Manager

City of San Bernardino Municipal Water Dept
300 North D Street '

San Bernardino, CA 92418 [overnight delivery]

P.O. Box 710

San Bernardino, CA 92402 [U.S. Mail]

- XXVII. EFFECTIVE DATE

130. - The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Cdurt, except as otherwise provided herein.

XX VIIL. RETENTION OF JURISDICTION -

131.  This Court retains jurisdic-tioh over both the subject-matter of this Consent

Consent Decree

Decree and the Parties for the duration of the performance of the terms and provisions of
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this Consent Decree for the purpose of enabling any of the Parties to apply to the Court at
any time for such further order, direction, and relief as may be necessary or appropriate for

the construction or modification of this Consent Decree, or to effectuate or enforce

i

. compliance with its terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof. However, nothing in this Consent Decree shall prevent EPA from
taking any action in accordance with the National Contirigency Plan.
XXIX. APPENDICES

132.  The following appendices are attached to and incorporated into this Consent

{i Decree:

"‘Ap‘pendix' A” is the Ne‘wmark' ROD.

“Appendix B is the Muscoy ROD.

“Appendix C” is the description and/or map of the Site.

“Appendix D” is the SOW.

“Appendix E” is the proposed list of planned City treatrnenf plants and transmission

systems to expand the City’s potable water delivery capacity. |

“Appendix F” is the draft easement described in Section IX (Access/Instvin;tional :

‘Contféls). |

“Appendix G” is a draft of vthe San Bernardino Pollution Legal Liébility Clean-up
Cost Cap Insurance Policy selected by the C'ity for the investrnent and/or retention of the
O&M Escrow, 'Constructiori":Escrow and any other fuﬁds disbursed to the City for the
Aperformance of the Work or other items funded by this Consent Decree.

“Appendiﬁi H” is the draft ordinance for the Permitting Program described in

Consent Decree -128-
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| Section IX (Access and Institutional Controls).
“Appendix I” is the ESD.
“Appendix J” consists of the two protective orders described in Paragraph 125.

XXX. COMMUNITY RELATIONS

133. The City shall propose to EPA its participation in the community relations

plan that has been developed by EPA. EPA will determine the appropriéte role for the City -

under the pl.an. The City shall also cooperate with EPA and DTSC in providing

|| information regarding the Work to the public. As requested by EPA or DTSC, the City

‘shall pzirticipate in the préparaﬁon of such information for dissemination to the public and
in public meetings which may be held or sponsored by EPA or DTSC to explain activities
at or relating to the Site.

XXXI. MODIFICATION"

134. Schedules specified in this Consent Decree for completion of the Work may
‘be modified by agréement of the Lead Oversight Agency, with reasonable opportunity to

comment by the Support Agency, and the Parties. All such modifications shall be made in

writing.

| 135.. EXcept'va‘lsi prdi'ided in,Paragré_ph 17 (Modiﬁcatibn of the SOW or ’Relat'ed_
Work Plar;s), no modifications shall be made to this Consent Decree and no matériall |
modifications shall be made to the SOW without written notification to and written -
approval of the United S-tate?'é-‘;_ DTSC, the City and the Court. Such modiﬁcations shallbe -

effective upon their approval by the Court.- Mbdiﬁcations to the SOW that do not

materially alter f_héit document may be made by written agreement between the Lead

Consent Decree -129-




i | Oversight Agency and the‘City, with the concurrence of the Support Oversight Agency.
2 | Prior to providing their approval to any such modification, EPA and DTSC will provide

each other with a reasonable opportunity to review and comment on the proposed

4
modification.
5
l - . . )
. ' 136. Nothing in this Consent Decree shall be deemed to alter the Court's power to

- |i enforce, supervise or approve modifications to this Consent Decree.

81 - 137 Nothing in this Consent Decree shall be oeemed to limit EPA’s authority to -

9 -adopt additional Explanations of Significant Differences, to amend the RODs, to issue

1(.) ‘additional RODs for the Newmark Groundwater Contomination -Superfund Site, or to take

i: any ot_her_ actionvconsistent with tho NCP. |

13 . XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

14  138. . This Consent Decree shail be lodged with the Court for a period of not less

15}l than 30 (thirty) days for public notice and comment in accordance with Séctjon 122@)’(2)

. 16 of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the

1: right to'withdraw or withhold its consent if the comments regarding the Consént Decree
.disclose facts or considerations which‘indicate that> the Consent Decree is inappropriate, |

19
20 || improper, or inadequate. The other Parties consent to the entry of this Consent Decree -

- 21 |} without further notice. -

22, 139. If for any reason the Court should decline to approve this Consent Decree in

23 . . L | . |
K the form presented, this agreément is voidable at the sole discretion of any Party and the
24 : '
. terms of the agreement may not be used as evidence in any litigation among any of the
2 || Parties.
27
28
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. XXXIIL SIGNATORIEs/SéRVICE

140. Each undersigned representative of the City, the Assistant Attorney‘AGenera'l |
for the Environment and Natural Resources Division of the Departrheht of Justice, and the
Deputy Attorney Géneral for the California Department of Justice, certifies that he or she is |
fully authorized to enter into the terms and conditions of this Consent Decree and to |
execute and legally bind such Party to this dOEument.

141. The City and Statg each hereby:agree‘ not to oppose entry of this Consent
Decree by this Court or to chdllenge any i)rovision of this Consent Dgcree unless tﬁe United |
States has ﬁotiﬁed the other Parties to this Cohsent Decree in writing that it n(; longer
supports entry of the Consent Decree.

142. The Ciiy and State shall identify, on the attached signa‘ture page, the name,
address.énd telephoﬁe number of an agent who is authorized to accept service of pro;;ess by
mail on behalf of théf Party with fespect fo all matte_rsAarising under or rélating to this
Consent Decree. The City hereby agrees to accept service in that manner and to waive the )
formal service requirements set forth in Rule 4 of the ngerzil Rules of Civil Procedure andl :
any épplicable local rules of this _CQuft, inclu_ding, 1‘but not ﬁmited to, service of a summons.

XXXIV FINAL JUDGMENT

143.  Upon app?oval and éhtry of this Consent Decree by the Court, this Conseni
Decree shall constitute a final j_udg'meﬁt between and amopg thevUnitéd States, DTSC and
the City. The Couft ﬁnds that theré is no just reason for delay and therefore enters this

judgment as a final jhdgment under Fed. R. Civ. P. 54 and 58.

Consent Decree : -131--
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SO ORDERED THIS __ DAY OF

‘# Consent Decree

2004.

United States District Judge
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§-5.04

Date

§/s/oy

Date

§ /<208
Date

Consent Decree

THE UNDERSIGNED PARTY enters into this Consent Decree relating to

the Newmark Groundwater Contamination Superfund Site.

FOR THE UNITED STATES O
AMERICA '

Thomas L. Sansonetti

Assistant Attorney General
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

Cynthia S. Huber

Senior Attorney

General Litigation Section
Environment and Natural Resources
Division

U.S. Department of Justice

P.O. Box 663

Washington, D.C. 20044-0663

Martin McDermott
Environmental Defense Section
U.S. Department of Justice
P.O. Box 7611

Washington, D.C. 20044-7611




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark Groundwater
Contamination Superfund Site.

9.9 [ v o o

Date ' Keith Takata
' ' . ' Director, Superfund Division, Region 9
U.S. Environmental Protection Agency
75 Hawthorne St., SFD-1
San Francisco, CA 94105

g[qlod ; | —
Date : Marie M. Roﬁgone J
' : Senior Counsel
U.S. Environmental Protection Agency
Region 9
75 Hawthorne St., ORC-3
San Francisco, CA 94105




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark
‘Groundwater Contamination Superfund Site.

FOR THE DEPARTMENT OF TOXIC

SUBSTANCES CONTROL
D)2 )4/
patd [/ 7 “Thomas C6ta, Chief
: Southern California Cleanup Operations Branch
Cypress Office
5796 Corporate Avenue

Cypress, CA 90630

by 21, 300 Y
Daté v . Ann Rushton
Deputy Attorney General
Environment Section
California Department of Justice

300 South Spring Street
Los Angeles, CA 90013
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CERTIFICATE OF SERVICE

- Thereby certify that on August 10, 2004, a true and accurate copy of the foregoing Notice -

of Lodging of Consent Decree was served on the following counsel:
Russell V. Randle By:
Patton Boggs, L.L.P. _X _Federal Express
| 2550 M Street, N.W. ___First Class U.S. Mail
Washington, D.C. 20037-1350 ___Hand Delivery
202-457-5282 ' '
Thomas N. Jacobson By: ,
Gresham, Savage, Nolan & Tilden _ X Federal Express
It 3750 University Ave. ___First Class U.S. Mail
Suite 250 ' ___Hand Delivery
‘Riverside, CA 92501
951-684-2171
Ann Rushton - By:
Deputy Attorney General | _X Federal Express
State of California ___ First Class U.S. Mail
Department of Justice ___Hand Delivery
300 South Spring St.

Los Angeles, CA 90013-1204
213-897-2608

Martin F. McDermott |~~~ ¥

21

22
23

24

25

26 ]




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark Groundwater

Contamination Superfund Site.

As of
qUV\b , ‘.7/6‘0 4

Date

FOR THE CITY OF SAN BERNARDINO '

Signature:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

1

Signature
Address:

Name (print): _[Nhom4S V., Jac sbson

Title: Affdw\u/\ Gﬂ’fﬁaﬂ'\ &UMM/“ £ /,/én

Address: 3750 Uapersi4y ABue , Sre 250

Riders.do ‘C A
7259/

Ph. Number:

EPA is requesting that the City provide this information so that the decree can be completed.



List of Appendices to the' Consent Decree

Appendix A — Newmark ROD (copy included)

Appendix B — Muscoy ROD (copy included)

Appendix C - descnptlon and/or map of the Site — (copy mcluded)
Appendix D — Statement of Work (copy included)

Appendix E — proposed list of planned City treatment plants and transmission systems to
expand the City’s potable water delivery capacity (copy included)

Appendix F — draft easement described in Section IX (Access/Institutional COntrols) :
(copy included)

Appendix G — draft of the San Bernardino Pollution Legal Liability Clean-up Cost Cap
Insurance Policy selected by the City for the investment and/or retention of the O&M Escrow,
Construction Escrow and any other funds disbursed to the City for the performance of the Work
~ . or other items funded by this Consent Decree (currently being negotiated with AIG and the City;
document to be provided by City)

Appendix H — draft ordinance for the Permlttmg Pro gram descnbed in Sectlon IX
(Access and Institutional Controls) (copy included)

Appendix I — Explanation of Significant leferences (not 1ncluded has not yet been
signed by EPA)

. Appendix J — protective orders described in Péragraph 125 (copies will be provided by
City) : : ’ :



